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The Establishment and Revision of the Penal Code of
Tae-Han Empire.

Moon, Joon-Young*

On April 29, 1905, the Government of Korean Empire promulgated the Penal Code,
which has been appreciated as one of the important legislative outcomes in early
modern Korea. This article is intended to analyze some historical materials, and,
thereby, to uncover its legislative process. During the Gapo Reform(F4FF5R)
period(1894-1896) pro-Japanese Reformist Government arranged and newly legislated
various laws and ordinaﬁo&s which adopted the modern-western, that is westernized
japanese laws. The establishment of new criminal law was first manifested by King
Go-jong in 1895, and two years later kekichi Nozawa, Japanese legal Advisor of
Korean government, draw the first draft of criminal code under the influence of
Japanese Criminal Code of 1880. But Korean government, which was then in the
insecure conjunction and balance of power among royalist, pro-American, pro-Russian,
and traditional-confucian bureaucrats, threw it away. They preferred less reformist way.
Their eclecticism meant more or less conservative governmental policy made by
referring of the new on the basis of the old. Thus, Korean government authorized
several commissions for drafting and correcting criminal code form 1898. In 1904 Cré
-mazy, French legal advisor from 1901 to 1904, published French translated version of
the revised draft of the criminal code. The Koran Penal Code of 1905 broke from the
six-division system affected by Chinese traditional legislation. It reconstructed the

* Candidate for Ph. D in Law at S. N, U.
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general provisions along those of modern criminal codes, and accommodated the
concepts of public and private right(or interest). Nevertheless, the Code cannot reconcile
successfully the inconsistencies between modern-western and traditional-confucian legal
systems. In reality, its principal doctrines and concepts of crime are far from modem
criminal law: it has assimilation provision which is against nullum crimen, nulla poena
sine lege doctrine, and admit the privilege of bureaucrats, pafriarch, and so on.
Consequently, the Korean Penal Code of 1905 still persisted in confucian political and
social value and order

Under the Japanese Residency-General's rule, the Penal code was revised twice. The
first revision of the Penal Coed(Feb. 2. 1906) was just for the adoption of some
newly-created offices and narrow comrection of the Code of 1905. However, in the
second revision(Jul. 23. 1908) which was made by Japanese lawyers and officials of
the Bureau of Codes Investigation, about 290 articles of overall 680 articles were
erased or amended. They were provisions for criminal, civil procedure or punishement
procedure; many crimes conceming official's negligences, civil and commercial
transaction, and bureaucratic confucian social hierarchy; some absurd crimes, for
example, murder by black magic, etc. In 1912 by Ordinance No. 11 of the Japanese
Governor-General, the Penal Code was abolished but for 5 articles, which were also
abolished in 1917,
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