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“Cohabitation” of the European Law and The Customary Law
in Vietnam under the French Domination

Takada Yoko*

(1) In the eatly nineteenth century, the Vietnamese nation (the Annam Empire), which
originated in the Red River delta, successfully invaded into the southern part of Vietnam,
holding the same area of the present Vietnam as its territory. From the mid-nineteenth
century to the first half of the twentieth century when European countries established their
rules in the Southeast Asia, Vietnam was under the French domination. The former Nguyen
dynasty was divided into three parts : Tonkin, Annam, and Cochinchina. They were
governed under the different political systems. Vietnamese people had to experience the
independence war just after the World War II and Vienam War to recover the national

unity in 1976,

The French colonial rule can be considered as a turning point from pre-modern society
in the nineteenth century to modern society in the twentieth century. It ;;resents some
important issues in the study of Vietnamese history. This paper discusses the problem of the
legal articulation during the colonial period from the viewpoint of history. The former part
of‘ my presentation deals with the Vietnamese (ethnic Kinh) laws in the pre-colonial period

when Vietnam was a part of the East Asian cultural zone with Chinese predominance. The

* Professor, University, Japan.
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latter part analyzes the process of legal transformation under the French rule and the

characteristics of the new system.

(2) Nowadays Vietnam is regarded as a part of Southeast Asia in politics, economy, and
scientific discussions. In the traditional thinking of the Vietnamese people, however,
Confucian social norms are easily found. The influence of the Chinese rule which lasted for
over one thousand years was clearly marked in the Vietnamese history. The Vietnamese
dynasties adopted the similar government systems to the Chinese one since the
independence from Chinese rule in the tenth century. They had the codes of law written

in Chinese character, which was seldom seen in other Southeast countries.

Japanese scholars majoring in Chinese history of law initiated the study of the Annam
laws before the WW II They thought that the Vietnamese (Annam) history and the
Annam laws were a part of the world of east asian culture. They compared the Annam
laws such as Code of Le???? which was compiled in the fifteenth century as the first legal
code in Vietnam, and Code of Gia Long?? @? in the nineteenth century with the Chinese
laws. They found similarities between the two legal systems. However, they didn't miss the
differences. The Annam laws were not similar to the Chinese in collective ownership of
husband and wife, indemnity, and allotment in communal land. They were pioneers in this
field of study.

(3-A. T1l discuss on the land law in Cochinchina as a typical example for the French
laws introduced to Vietnam during the colonial time. It promoted rapidly the agricultural
development to increase the rice production for export in the Mekong delta, contributing
greatly to the colonial economy. In the traditional Vietnamese society, all of the land legally
belonged to the sovereignty, and local communities actually managed the land. The French
colonial government changed the land system and issued the orders to register private lands.

Lands without owners were regarded as the government-owned, and finally were alienated
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to the applicants for disposal under the law of Concession. The development, however, led
to confrontation between the absentee land-owners and farmers who actually cultivared the

new lands, resulting remote cause of the destruction of the colonial regime.

(3)-B France adopted so-called assimilation principle, under which the favor of the French
law was extended. to the colonies. However, it was only appropriate for a part of Indochina.
The special principle of association was applied to institutionalize indigenous laws and social
ofganizations.

First, legal status of the people living in Indochina was complicated. It is divided into
two types : the French nationality and the non-nationality. The former was divided further
into the citizen (citoyen) having citizenship and the subject (sujet) ; The latter also into the
foreigner and the people of the protectrates (protege). In Cochinchina, Hanoi, Hai Phong,
and Touraine where France directly governed, the natives were subjects who had French
nationality, but didn't have citizenship. The French laws protecting human rights didn't
apply to them., Modern human rights were not given to the natives living in the society
with different norms, organizations, and institutions from Europe. Their legal status kept
the old indigenous one.

Secondly, the colonial government adopted the traditional village systems to administrate
local area. Vietnamese villages in Cochinchina were governed by notables who were elected
among the registered people (les inscrits). In 1904 French colonial government issued the
village governance law under which the traditional village hierarchy was legalized, and
village management and allocation of power were institutionalized. Thus, the French laws
supported the traditional systems.

Thirdly, the French colonial government respected the customary law in civil cases such
as business transactions, marriage, and inheritance. In 1927 the Annam Advisory Committee
of Jurisprudence was organized to edit a civil code in the French style. In 1931 the first
civil code was issued in Tonkin. On the other hand, the traditional criminal law based on
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Code of Gia Long was replaced with the French criminal laws as early as the late
nineteenth century.

4. In colonial Vietnam, the modern Buropean law was only partially introduced. In the
frontier of the Mekong delta, the new laws on land ownership promoted greedy economic
activities. On the other hand, the colonialists intentionally preserved the indigenous laws
and practices for their effective rule. They thought that the traditional family and
community were the basis of the colonial society. If they introduced French laws, the
individualism embedded in it would endanger the Vietnamese traditional society, hence the
French domination.

Therefore, the Vietnamese society was an uneven mixture of the modernity and the
tradition. The feudal value and character of kinship, marriage, and village organization were

maintained and preserved. (Yoko Takada)
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