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Méle o HES YHER Folel iRk YHEHN Mol o] ERAM HAke JIS5FY
YYES HIEHCZ SISIHEMT HRAR|FOIH 2ol MM AT EHAA S| HiZS o1F = A
A3t 32 ofshsiA] ploH viude| SxE M3E & ficke ME =5si, 2HFR
Tl MA| dolst HAAIE blwd 2HEel 7IE(EAR) 0l EAEch: Mg siHs £,
0|2 "3 (legal formants) 7HdS 'Loj FHBIsIRAL it of2ish 2E SojM H|mHE
8to| 7ks4E MAEIRAL Bit,

[FHI] HIRY, 7155, SA 28, HdelFe, RAFHUE, Xold5TE|
HACER), EoRRIFAH Holdd, ASIINY Yo

1. A% ulaete] Za0 WA
R ESERES DR

52 Sof vlayaT} oA HEe gtk ol el AAss} 430l
2571 728 7 e BEY %, AAA, A3, A e 78t
T 22 @R dg A digelda & ¢ g Aol vaHATE
e FJAAS HES B3 AR afrt Adso] ske A 194
71 BH FRoEA TR AE nElehd I7Fe7|ele) F3ahgol
A= eE v e A FA o ik Fejhy

AAIL] M2 2 HAAE ¥ 23l ¥) 7 (comparative Law; Rechsvergleichung)
o] BExE ‘=19 olF'E Folo] Hot vk A AY S g5k vl o
th o[ AR H|wEe] dAbA EHo] 5HE olFfshe Aol SITh, ¥la
& HARKE B e WA 2 #AEE /RIga 28 e A
g s Aol glof BRItk iEste] Hel dulolg e o

1) G. Frankenberg, “Stranger than Paradise: Identity and Politics in Comparative Law”, Utah Law Review,
1997, p259 =

2) K. Zweigert/H. Kotz, Einfilhrung in die Rechtsvergleichung, 3. Aufl, Tiibingen, 1996, p.1 ©]3HP &
QO 2= An Introdudtion to Comparative Law, Oxford, 1998, 49, 15% o]3}; ol Ae < a4t
o W o2 THERBMER(AFESAL 19107 9em ol ApAE HId Aojrh)
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Hhe] 7R 8 AR, vaEe TAHQ, S SRR B8 A
B3 AgES AL o8 wRLE sl gEd] tiE olalE =Rk
Zol7] wEeltt

o] 2llM BAke vl ANk EEvE BATHQ BHAA £Y
3t vl Bk e WA 7128 ATdRie MRS sl
gt B Ml O 22 Al 7K ZESS AR diRel dtk
Q =riA g=1E olsiske Al 7hestzle & Ao, A5 e olsidt
T AL FAWRQAEY A, © 5 olFslEe Alxe 39 Hd
7o} o] 4848 2884 A, 281 © =S Bo 7 9
sfetas, 23k ojale] Hale sk ul Hoh Add WHEL FAUp
CFHEH AP

2. W)t ] ARl

Hl e FA1E ofFe 9 Al 7P 5w TF olEA AREE
3 e, GAke vhedt 22 Al 7E Aol Blaist Este] #Es
Rt Fozd moo] 2uie Ao it

AA, =] WS oldfdthe A FAl ol tidt olsfolnz FFAY
A FA Y A8 2H wdo] ok Wl digt o 12 F
S=ufol] whebd F89] ojsf EebE Aotk ol Aid el AN
Uehts H283) vlay & £ Aolel A A dagoltt

A, 9579 Yol i@ old)e B5Y Piks T BAAN A o3
ol22 Hlme FAME FgHozYn} ot $A] gfod < A ©1E A3l
A “ojd HellA ta2a, ofd HoX fARE"E Esiiiol & Ao,
Aol frabdel HEd FE2 dA Aol s delE s she WAV HA

tlo  of.

3) o|2igk EAT S the thYg Hol A= P. Legrand/R. Munday (ed), Cmpararive Legal
Studies: Tradssions and Transstions, Cambridge, 2003 ZFZ
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A EAEA st Bt U F2 AN 5 A & Ao
e ot 7AIR $El= ’é@mﬁ‘% FS, o 1 Ak,
A 7122 BAFE BAE, o A & WAV E &
37k 2E)a o5 BA A3ABH] eIk o] BE2ES WIA
287 EAIECIH ol& ‘ol ghe A4 AHdelA vehte & &3 A}
ole] F HA AWIY otk

AR, ol gA FEE ASFES ] HE AMHE olslE

2 Peantge] Fold] &3kA 2 Eo]AR%, o
E9] B2 Ahfilegal reasoning)®] FAS A78he AL AT /g A
dell E-HGI o= WA AR AL A e Al WA Aot o]
9 2L el BTl B Bl JHEe A5 FHEE d9E0] B
2t AR e Aotk BAE ¥ E 2 HA ANl Ui AAES (3
olx) B3l HAAL EFET ABH vk BY] g BE Hwye)
AT 5G9 HESHS St Jichar Az,

o] 22 thad} Zo] FgHol Ak A vlage] F4 JAE HER)
ARE %, o]8ul ‘HEA vy A 2rEe e BEYE e
UZAA B dRNEEDE AR E Aojrt. 28 T vk 244 H=g
7R3 Bt sttt dekd W] WA (comparative jurisprudence)S-
elyrt aH st vk o] SeA Eakad s vhe vhee] Al #HE
A Aol

ke
e

derk FAE
o e
g}
Z

@ A=HAAY HE o]FE AR e o)daA oW HluHe ERE A4
AL F gvk F93 B7)

4 W3k o9 ARde DAHolge YA AdWH 9L Rela, Aol $-dy
A AggRks 7H Polgke AL (E8H) HAZFY dFolth oo EiME A=
T, TAAHEES £U89 7]'? , TR, 7913{ A23(2000), 65-88%, 21 AR
HEH 5089 FAA rﬂz‘s}%, TESAT, Al A1s o0, 47749 =R
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@ “goldt PAAE ulnd RAHQ 71EEAD ] EAZ BRFIH BH)
Q@ BHFIY B WEAGLS B (egal formanes)dl] AN FHE F A, o] i
FEo] AR odHa 8dT (BAY #3)

o ZOM BAE WA F2s) Hered BUE 2RY AR A
AR ek oleE AR 98 DI Bz w4 MlmEAToA of
o] el AR Y PAB 2 23 A

I . 2549 vladeke] et ol gt vl
L ulmsel Sgst W S} A%

wlolAolY goluux T BrlA7|99} 2 ARIIES wiE, SHEog
Ae] vlaEEhe 194710 w2k ST ELolMe] 1941719] vlm
Ehe tiEk T A2 TRl n#g 4 ok

AA A)71e 2L WA} E]B(Thibau)7} A UZeL WAL B
AZE =Y WS D ards 43 18149 A 8 27} AP 1840
AR o]tk BA] EAQl HlgHsis e EQeRIE0|Qla, 22 slojdu)
3 W] FAH] JATE 259 T A4S Zaa UEAD nj= 3

ox g

e (W

5) Wz, "WE(LS] Frikol T AR 8 - gorbe] BRE A #h, 24
71 @A e} A9 A, TR 2 SR8 9k 2002), 8999287
Ax

6 detdog, oo Hlayste] S mde Y| S8 S| Frenh Swiere de Logislation Comparee)©)
s A widle] SAvE g gA D HlwEE 242 AP 189302 Ra ik,
R. Hyland, “Comparative Law”, in: D. Patterson (ed.), A Gompanion to Philossphy of Law and Legal Theory,
Oxford, 1996, p.185 ©}3}

7) W. Ewald, Comparative Jurigradence (I): What was it like 1o try a ra?, in: University of Pennsylvania Law
Review Vol. 143, 1995, p.2116 ©]38} JF; K Zweiget/H. Kitz, opait., p.137 ©]38k
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BAAE olshsta Wil Sde AAAE AFstH e vl JAAeH, BRHo=
T AR 98E Hsk MY 22 ol WaEFAE S AMY
(Savigny)St JAPHSIALE aiA Z HIBHL HIEAHAA FFHANA Y
AFAQ PN R AHUE TS = %Y. ol FaEAES 95
A ES] viEE o] F A AV o] 29 olgfd] #HE TN ol
oaix BEoEX FHH] AR By YA SY eS| B
S FAL DES] Ao ulS T2 Aer, B3t 3FAE =3t
A F2rje] APz & G T3kt LES) F2r9 Hie 194)7] &
o HolBe] TRt ope} HlmHoleke AMEE SEEoFE ASdIaL AV
A 7128 FedE Avd 482 Jd Aothio

T A A7IE 184037 o] F A=A vPATAEC] AebaA 1

FHEES YolelelA) 94 ATl Aol Fota BUA 93} =W
DYRT) 71%o] 3 F wolch e Folle HES H20E

Fik) B 20 128 $99 AU 19 IRt 35
g B My 7150 thelel A% vRg 93 Ascho 4e
A1Ee] B, 1947] FHOITRE $9D MAZRAY B, JAH 0

8) Aj1A7] B v aAAES) FEA)) oAz agd AL R 1803 AFGE i)
2] stoldH|23 et A rl2gn ae] ARE 2 FREC o] XA EHA WE
olgta e} B4Rl AXE YAE /G AP Ui gy ez NYAFE
Holz At o2 AHIUY o|F Fd] dFoL=E ThME. Gans, 8 A2 A|A}o|A} HIZ
o gk WAE 1), I ASlelokKarl Zacharize, 1769~ 1843), 71t w]E]mlo]oi(Kad
Mittermaier, 1787~1867) o] AEAQ A8l £3193, o2 H|wEs&xR|Q)
“Kritische Zeitschrift fiir Recheswissenschaft und Gesetzgebung des Auslandes”Z S8 ©]) 4¥S
71 &%) o shEXlEe 4T, T ulT 5o PAZS APEE 25, §3] w2
Aol BAE Bo| 71&AA & H(John Masshal) V|5 A% tg 4749} ASNE FAsIA
Z7MEEh o] HE HGA] W. Ewald, ibid,, p.2127 HZ

9 7H PSR Fo|ol BulsKPJ.A. Feverbachys THES] FEE Woka H2v]e] FFA
F9] AP FE wol AR HAE HIHA R ATy ¢ HAF 7|25 %o
#He NEE 3% 9t 29 F19) Tlde und Notuendigkest einer Universaljurispradenz s = ©)2]
3 AL @Hog BAFEy ulkn gl W. Ewad, bid, p2127 o]d FF

10) W. Ewald, ibid, p.1990 o]} 3z

11) K. Zweigert/H. Kotz, opcit., p.49.
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T2 A BT BE ARRA HEAT, A2 7% viTEE
o] YEhA drh12 B9 HAZFoE W FAAPL A9F e 9 o
B FAZ BgE Rk o}, ARYY] RIS Aol ] Yz}l
HEsfe] RS st WARAEY HaBrls 8 A =Y
FaA9] o7 E3 FEAY 7 ke 9S Hskt

olAZ 71 okl AAY] HRFAAHFI A v e Alet
A Fhtel U oA MRe] TEY vimEI: FHEE WHoht o
g, A= AdolMt M2 vindTete WEECR ANHA At A7t
= 4=9 g, BES ¥ nT Fe YA 3RS A e WEPL
HES 2 AVEE Blad & givhe Azo] AulistA HaA, Hlagehe ¢
g7l B B Al tid e P2 e T A=
© WRHARA, VIEPFES G HXIE o2 AARE AL vt
= A0ty 2epie) 358 e g WA S AR AR At
I IR 1947] FRte] Hlweee ANEY Hlay d77t (EAst
o BAof 2y 488 A< BRZ g1, BY A AE AT 59
RAERlEe] 824 =83 EAL] AL 18701304 19001d71A19] ]
Aol 352 ST olE HolA dvse] vimEsAER o] AVlE
A vwEee] Y7 B ko

Rg7de] APdoleke B BARITE A-85004 FAH il F454
A BASFE ) A oM AEANE Az N wEe) 7152 2 o)l

12) W. Ewald, op.it., p.2120.

13) HIZFJAES] A7lske} A7) Ade] olFd Bz thalXe M Laser, “The question of
understanding”, in: P. Legrand/R. Munday (ed), opt., p197 ©]3} 2%, vlasle] oj#3t g=s
AEAAE M)} FZA20) vl48H= G. Frankenberg, “Critical Comparison: Re-Thinking
Comparative Law”, in: Harard Internationdd Law Joumdl Vel 26, 1985, p416 0}3} FZ. “88ke] Ay
ZP(“Cinderella of the legal science B X8-S H. Gurteridge, Comparastive Law, Cambridge, 1946, p.23.

14) 19003 7.31~84 B Tl AHHNA vlwEEARE = Ed) vl zhste) &2He
OJF-E 74HQl ARdolztz & Aolo). oo WM Zweigert/Kotz, op.it,, p.2. LB P.
Legrand/R. Munday (ed), op.cit., p.3 o3} =%
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i Vst # S3¢ ot Sl FAE 6 Al g
Almgste] 158 BEA W@y oleln B2 8k o)A Slel ek
A AR Hlme) A T|2E o] HEA H]sﬂﬁt}@b’ﬂ e, vt
%, WA QA5 oM ASUANE EMSn Hidelan Bk

2. W 2T FEUNO

F vy Eo] 3B o2 Agsta e vluddTe] 85Xl 9l
o thga) 2t o] 7[5l HiFoiA YolA] AHE AEHA vwHEte] A
A7} g BEE FDS HEd & e AvelE Foldar) g

() A% AT Kol ApEde](the Identification Principle)

Bl mEojolet WAAE, YAEE, BEe Aolds FAL 48 &4
Hol) 8|30} x Fhazjojof gitks dFolth aFTHA ofd ghde] A A
A7k T3 Aol AT AV T HEGE FA H1E 5 ek HuE
9, 71559, v]R vlaye 552 o AR g gtz Axa
1 & RAolt}. o] Aol T E vy 7155 BEAN F o ZASH
FaAk g

() "2k e] Ya(the Context Principle)
A= A7)A B vl BEe 34 O g2E2MT W(law o e
vlEle e 345 © AY2E@EhZA Haw as contex) s HIEIRE Y F

15) K. Zweigere$} U. Drobnig®] Fotefo]l T2 39| wpa-Feka vl dTAoA 7Hg 17
B Fu]aE o9 abALA j(The International Encyclopedia of Comparative Law)2 AP ¢}
He T3 glow Ea e BHd 24| Aok 242 B ke WA 194
7] Zutol AYPE wmgste] 7% FudE AolEx B/ 4 Yok

16) M. Lasser, “The Question of Understanding”, P. Legrand/R. Munday (ed), op.it., pp.197-239, 53} p.199 ©¢]
3} &2%; J. Whitman, “The neo-Romantic Turn”, P. Legrand/R. Munday (ed), opcit., p329 ©|3} Z-=Z.
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T2 Tt Bk A AR (e, TS AHAET
Plcontextualisme| 2t 75 F & Aolrh H2EZAT WS vleldvhe
AL BABME 185 2 AEE9 52 catalogue of the black-letter rules of
positive law)© 28H W& Fetsh= ot o] &4t B £ W (aw in books)
o] Wez Ayer:

A AEZo YA T BAE WAE OIFE Bt AR A
e ek o] BHAE HEHE Wilaw in acion % o2 2
5P 2 Aol R4 ol $olAl € oA Mepoz # AQA Al
7l s o] Blo] et AR Aoz B T AAETIR B
B MolEATHE 2o] A WS FHAE B WAEee] AEE o)
Sum 7 Al et ANE Belet Aol BE dReldn 42
2 W e ¥e XIS BAIE AFOIE NEFAIE, AH0l50]
Bt BaAE 222 R ARl He wAT FFo] A AHE
F Sivke 23Fed Ade ol doe Aotk Folg AAF W
(relevant context) 2. & B AQIX| 18|31 1 Wgo] W n|a|& g3t AxE
YA sjetd AAA G g ol weba] AEAEFA A3 o]
AFHAAT Holw (EHHE A7 o WS nHslep s ‘A
AL TR 4T F gl TE5E Ve Aotk

(3 WA He) Yel(the Intemalist Approach Principle)

47 drsrod s ddAEes 420 3 olu g 9
Ao E Sl 7)o o Sitt. Hold RAWE Ei Aok
7 s 9T WAAGNA ol Rk B8 e 9vBaR
2] A (the perspective of an external observer) ©JU} £]¥-2AA Hthe externalist

17) ojuf W2 BR), A, ASA, £5} T FAIAE £ & Ao
18) HZ BlEATAN PBAEH R o] g T e, v PRA wye
o] BRAXS o) B ZREA IFE HITH 43T /EAL Yoka AR
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approach)S PR W{ AHY] Aed Bolrky) U HA &0
the Yo g B guu U ARA/AAEAA A AMdY] FH ozt
B g5 ofsd & =2 FA £ Aot xS olfdithe
< FHA HE, HARS, I AEREAE 818 dig AN Row
olglolx ATetaxt she =] YEIFEC] Eéske AL H)YEE,
JEL olslsle A T3] wio|tho

whd AE H2ES A7) MBS ®)0] GAREA ofF o]n]
g A& olsslel i ghet. WAlA B3 (inner perspective)ll A B HL& A
Holge] H HokzA ueldn ot W& ‘BARIEY AR &9 de
H(law in mind) Q.24 A wlEE L o] 8 ulECZ 3l F &of Bolu} <z}
Fohe W HIehe g Sk 5o GARECH EZ YA
Bl 590 9 EAle] HAnE A3 Aoz $AEAE o83l H 18
o] A, A WA, HYHES 99 259 WA PrkekAl 2L 4 ¢l
& Zojt}. o]gA HY HAEF Y WHERTE Wi, A EE7HAg4)
AgrEpoHrhs 1 H7F F& ofdrioA vaEaTe] WHEE A
7} A A =zlg et

™

b, e

fuc)

3 A5 Wy o7l PHES

H@gete] 54 ol F GAAos B 9 7 dfethelon TR & 5
UAA BA BlEe] Bl AMAY SRS GAFIS) 157 T

19) “FFAAH BT WRFARH B (the perspective of an internal participant)®] &l T
1A= R Alexy, Begriff wnd Geltung des Rechts, Freiburg, 1992, p32 ©]3}

20) 7)55F A PHES FIFHAME o2t ASE FAT Y= K Zweigen/H. Koz, opait,
p.14.

20) ol AT PUEL 4T BAORH, BT FULE 7JOIXC Geerds]
yEs] M) A QItka BE 75 9Iek o Mol UEE W, Bvald, Cmparatie Jurigradene
): Whar was it like to try a rat?, p2116 o]} FZ2
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K2 48 4 Utk P BT 930 BEFdd BYL HPoE dn
Sk A Rk

(1) %] fuxtapostion: phiy?)

ol o] HAAEY WEH A, T8 SV BT E 3 2989
B, 2eln AR RS FAMETE Xiel Bl tiFt B HEE FE 3§
E NaGEA) Aee) Wit dUstA BAME vlarydTe] iy Eolg
I 28 = YA, gtk v mas AREE] goke e oloiA ¥
W tig YeRIES] QA ske 588 HRHBOR Hole TE A
ojtt.2d o3k FelA HH Y FXTE, AL, A% =AY, B
55 493 WEe YA 12E olF1 Y Ao vodo A= RE Y
A=l Mlawrked AR yepdth 7P el Hae A HES 2
N9 BifEdlegal familie) 2 W73, B 7N BlFE AR tertium comparationisy S
st drela AaE Aeshe Aotk

WEF) WP EoM e A7A Aol (lH o) AP viuwEAH LS W
o o7 JAEA] ok A, ABXolx FHHL BHAR] 442 7R e
AR dEHo /Pgdnt o7 FAEo] FrHEASNE Eota vl
AL a8 7 HTE 9 AREE HE29E] IA% HE, v
wet Aol glor, Aol PAA HAAEL S Hiirllegdism), 1
a1 g iEREe | AV AF-54152)(Anglo-Eurocentrism)©] 127

22) B0l a4 R Hyland, “Comparative Law”, 186-7; J. Gordley, “The universalist heritage”, in:
P. Legrand/R Mundhy (ed), opaic, pp3ids. HATe] WEES] 7o) i 243 7 o
H&2713 E¥Tof gt Al D. Kennedy, “The methods and the politics”, in: P. Legrand/R.
Munday (ed), op.it,, pp.345-433 H3

23) o]d] A G. Frankenberg, “Critical Comparison: Re-Thinking Comparative Law”, p429 ©|3} 3.

24) 7Y4 J. Wigmore, A Pamorama of the World's Legal Systemss, Saint Paul, 1928,

25) R. David/]. Brietley, Major Legal Systems in the World Today, London, 1985; G. Frankenberg, “Critical
Comparison: Re-Thinking Comparative Law”, pA430 2%

26) ©] Fe) BAXE F&

27) G. Frankenberg, “Critical Cornparison: Re-Thinking Comparative Law”, p.433.
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() vl2H 7)552)(Comparative Legal Functionalism)
Ay vl Eoke] AujH HHEL T5FololT). HlmEel ) 2ARK] B
Bl2719), W91e] ‘ST (Ancient Law), ©| )8 B 71550 AalE 35
2 gtk W7 AER 7155l Mokl ulg siEael Wy e
o2 AT gl $3) WIANE 7 HEokl vEHA ATE S

e AAE Helth AR vimy risFele AR 7eTe] %S
Wolr PA4H 5 AAEHIAIR, 2 FA A thFe AL o] =F9 ¥
AE Holyw Zo]7]d) A2 )2 :

H 3 7155l JlojA e ARslA Fat of ] B tig of-gAAlolth
AR AL SHrAARA ] ML AR ZFS adske 71SAEA QQAd
o} vl e dide] ‘FAAY WA FAE olEe FAT AAdA Ede)
H, HIE HAAE EAT BE IZKE YA AAve 255 Akl
ol& FAste 7ITE GAl A Aolgke 71EAY JEd =EsiA At
< Aojrh2) olgA B RE YAANN He Y 715 T A
o2 iR Harlkssitta wejdnth ojydt Az o] &4l ‘fAMIS
Z (praesumptio similitudinis) Y202 FHHTE “AJo|gt HAAS L 9118
W7, AVETE, BAEREY e Adk Ro|He AT A3
FEFLoNA A FAEL AR, wtebd 1o gt sjd A fA1e
Zrolgta vt F4ske Aol A 4L oth30 & fAMIE ¥ 7%
EFHE78) SHAA vk Roltt. olgfsld 3 755 Al 18A7}
gt

28) 715599 BT K Zweigert/H. Kijtz, opait., pp2-47 33 M. Graziadei, “The functionalist
heritiage”, in: P. Legrand/R. Munday(ed.), op.cit., pp.100-127 =2,

29) K Zweigert/H. Kotz, op.ct., p.33.

30) K. Zweigert/H. Kotz, opit., p40.
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U153 B4 11 : “2E Hlade] ees 229eE 715)e] delolthmn

Zgof A AR ABo} £3), 2R F 53 2L ES3 99
S JaA FREe =HE AT, 7K, A AHEL Nngrled 3
Eol2g HmdlMe wAlgolo} gitta 755 et 259

gl
Zolgke WA Fast AN Folk TR A4 YeAe vsd W
Aoz g e Aolnz 1 Z2FAERE fARE Aoj1 viZ o 715739 &
Adol Hlargel Ity Agdidolehe Flolthsd ol2RH A29| 7)%F
HAE 522 + ok

L,

[7Fse] Al ) - “olirbsd AES Hlmshs AE v/} glek 59 3
Ask 715 Sk ATl Mol 1T & 9 Polth CI54Le 334

)

olglate] Wy 7ol W d5alde] 44 7IHER SiHT,
BAH, =94 W7 E2 AAEt: BE vaie] 28R 12 7%
o] "t} & 7%l KU vmwEAMclge Aot ol2sle] “Aoldt HAA
dlx s 2RSS, 1 AGES] e =R ddHofof 3 1 U
A A3 AV AFle ARSI e2A S3 1Y 288 TR |
g AEEMe 7)ol BT del 4 glojo} f e 830] 7E
Folo] slS FABHA Fubsn ol 7185l A sEAR olojArh

31) K Zweigert/H. Kitz, op.it., p.34.

32) K. Zweigert/H. Koz, opuit., p.33.

33) K. Zweigert/H. Koz, opdt., p.39, p45.

34y K. Zweigert/H. Kitz, op.it., p33.

35) G. Frankenberg, “Critical Comparison: Re-Thinking Comparative Law”, p440. THAM|Z3E K
Zweigert/]. Kotz, Turodudtion 10 Comparative Law, Oxford, 1977, pp36-370]419) ©-83) 28 FARe
o1-8-8lar Itk “Function is the start-point and basis of all comparative law. It is the tertium
comparationis. {-++) For the comparative process, this means that the solution we find in the different
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[7155e] HAl ] : “54% 715E 7388 + A& A B 7HE HoHd79

el oIt (154 dele] 234 Ew)

AP e iAok SRA SA0] BC]EA Wehe] 27EE
F)szsle] BHANE Aol ST HAAL ol FAA B B54L )
Aolok gk, olgA] ¥R My F15FelE 715e BHdN Bud va
WAAE FEsE AFIS 7T Qe ThEEolet & Roltkse H2d)
Bsks WAAEE vmgehe Aol WAAS ¥a s e
Ak FEAL 02 EEY DS TR0 Aot $AMIE 23

doke HollA 713 WEEs SUsi delga E 5 & Aotk
4. AEA vlay A9 712 =g

A o2 vy g HjE e F 7RE 898 4 glE A
ok shie dFdidel AAIEelA] g dketa BAEC] gloA dHAQ
87492 2 Rathke Aot & T shie oSl the 3429l A1y
T A Poleke Aoitt ol2id S 3ulshy] Hsie] BlwEEhe] A
B4 o]&< "Yote AL 1 W Eel dulsiHo] Uel S E oy
2 {24 9] AFERIZRE L F glojolitta E. ofH% F
FEEe v Al 7 AAEE ek ok AR #8899 A, &
A2 HTrel AA, FAPEEES A8

o] A} 714 BAEL A8H waE o o|& Asste A viaHSe &

jutisdictions must be cur loose from their conceptual context and stripped of their national doctrinal
overtones so that they may be seen purely in the light of their function, as an attempt to satisfy a
particular legal need (&L LAP7} H71e A )

36) K. Zweigert/H. Kotz, op.cit., p45(hering®] ANE QA-L3PAA).

37) U. Mattei, Gomparative Law and Economics, Ann Arbor, 1997, p.144 2=

38) o] Al thalx= W. Ewald, opcit,, p2123 ©]3} F=




A sRte| TMoA HIZH2 B|mY B2 209

B(Aiom) S-S 012 AAY R BAHo2 euxE gn IAT |
o Wlmgste] Al s 8ol WARAZA Fseke o] ‘FalEe =
el $AMF Aol e vlmala olalah Hlmgel 242 AHs) 9
4 B8 e ATHESIE 2mE0} glE Aol ofdr

(1) A54 §-342) A Al(the Axiom of Practicality)

o] AAo] M2W HwPe] FE X HATVIEIHA, B, ¥
o] Yoo BRsh= B o Hlwe] 4@ oAzl I3 7153
&l Balo] 7182 AHES AFFeEA, HETIE] HAFIA F2A
T EAES SHE d2ske v 188 AYEE 5 ske ¥ Adoke A
olth o] AA taixe ¥ tE Hwe & F fle ¥ Btk 4F4 &%
Aolele A& ot §iA dje goaw of AAd e 4A T &
AL Aotk ‘B v HEAA S TAT T e 7139 AFo] vjwga T
R B o) WAZA Aol Ko AR

Q) &334 o] AAl(the Axiom of Rules)

HAR7IEC] 2 o&Eshs HJHY f& Ayos BAstE 44 7
A50] g3 Fuolmz vwEshe o] APEAe} Bad 2o WAl
T 9 s IR WlaSHT, NEA THTRE, dSHdEs] wE
5 —ol #A¥ FEE 71T & AEIA AFste Ag FERR S} drhe
Ac] o] T WA WA} BoTA S etk BRH WiHlegl s T
d8730] Bt A 2 JERAE B AFsta QoA T8
So) W A9 BRE A AANE FHe2 AEaje] o] 2l A=A

39) o)2} &t AL WIBEA) SR (das hermeneutische Vorverstindnis) 73§ -g38le) F7 vy
g, & 715594 Hlwyshe H|WElE §lE J. Whitman, “The neo-Romantic Tum”, P.
Legrand/R. Munday (ed), op.cit., pp312-344, 53] p336 o]stell A kAl #4151 glrt

40) K. Zweigert/H.. Koz, op.it., p.17. ’

41y K. Zweigert/. Koz, opsit., p.15 018k
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9] BA)(coordination problem)Z 3|-AsH= ©] ¢ R-831ch o)A A wjid 1)
TS 252 7899 A0 e BPA WHE AT Aol
S-43ltls A2 223 2 Aotk 7153 v wHE 94| 7)o Wt
< ZZ3a YA, A 834 Ht SAAY B AEES gl = A
AE EQIThd o] Heof| Az AoM F o A thrad gtk

@) ¥ =i¥ele] AAlthe Axiom of Severability): FAPHEe)2] A
ol A WA AR Detur} she vhe thEat 2tk WA EAE ds]
el HE7FECl dotok & Bavt Jle MHE E WARES 47 FeiH
o} A= g AgEn ke Aolth 71 A g Az 71ek
mﬁﬁ BHEE 2 Amsh Eeido] theold £ Ju vEdz 544 o
& olFm gong wMaEA A 2] 444 EHd g Y Rop
**E—‘lo}&i T HEokET Eeisle] d7slelor HdolA @ AtekA] &
2 AYE @ dFATE E § ke Aotk AT AtAle) Mg g 1
7] flete] Hlawg e olfa ‘Eele] HAl ol A7 2Hst of
sl WP EE AAoF Arke Aol

-

M. a4 vl s 1% 2 7 4=

Sl AFE wjol’e] 2 e THFWANE v|mRsto] Aaksle HAZE
94 B ¥IEA e nae) PHEL Pk AARUE Aol
F ololN BHE M2 oFE BEFo)o) o] W] gfomME
‘HYF] 7|8 & F73e WREe] 7VeER

42) o} o] th3|A= M. Graziadel, “The functionalist heritage”, in: P. Legrand?R. Munday (ed), op.cit.,
$.110; R David, “Introduction”, in: Inernational Encyclgpedia of Comparative Law, Vol. II, Ch. 1, Titbingen,
1975, pp.3-13 2
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Hlwaty] Haixe vlad diidol glojobtt gth viwd thdolle T3]
A Wt 3 A=) ope), Hdels WirRIER TEThs o] 9
gold A Tolstt srlEke EAle 448 deth & A A

9 HdEES d7sln vadthd SuiA 2 SolA Tl of¥A Hin
ke AR vz o] ‘Hlwaee] AW aE e A B8
e dEs) Adl ZeFede 71589 9AE AXNPD Aok 7154
o] g PAE Uity vaFEARL Foldrpk ojdlibE dolM AF
g AEH v PHEL vgsEs gasdos 523 oulg /A
€ Has WHE VIeEe ANkt vk

1 /2] A-delx: el 2] 28

19417) 54 RIgste 2 e 20417] ko] 5 (MR BES B
=Y WA TAES AYE oS5t ofE % HAS7H ol LA A
&49] EA AV, 949 AfEE EEs ddolgke 5Y 7R 9

so ] WA Auolopt ?&ﬂ% Aol =it 443lEo] Sle 7
AA Qg °1BE, olE WS TWde delEs W Folgn aed
Aoz fola shiel FFH ﬂ]ﬁ]i TEIeRe B0l TAE W HES
Azl 93] AL ddE 5 UE Aot

ml

(D ol tigh JAE ofalle] Aod

g0 JAgA SFEMLA Har)e M2 MEES 22T glojA Wl
AMEEE HES Holur] old Foljlkrela BolMe 23 folu|d |
S A& 4 Qi AR vk vk dutdoz deiA Jdoag ESL HE
gt 2 ol 2o 7|2 AUt dAE F /P 783 A Foa, BE HA
A ZA e o)AF THLBA ‘G0 (‘the Rule of Recognition’)o] FIJth
RS =353 u Aok 93 Ee AR LAA 58 R
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Hel g Foddhes ol oAt L o] 4 THES "T‘7} st
M, A ¢ vk 2Ela oW el ZAHA olFe A 4 it
o] F@3e THHolTh ML viE QA T ol el ¥ T
HAAZ stebsfof hH, o] Fo] ol HAG4eke Aol stES] &
1‘37—}0]‘3]' BEE & 22%(John Austin)e]l SJ3jx] tiEH = BHEFlA WA
3 7P & Ao WS duFeEy F ANE Fikke 87
T FATEoER solgitta Blek u ledl9), ol A )
HECIeoZA T Y nlgBrert #44 HrrdE W ueiine
7BrE W d Bl AFAR vlaer el 2Ad 28 e AL obd7t B
2,
S o)A e xﬂ W £R2 et Be 948 RS Axe
3, A2 APEES =08k HAAE 95402 e W Erules of
change), ¥2HA TFHEY Wgoly 1 BAo] BEHsl] ZuiA & HE 4
HRIEAE @ 71 flol ARSI FALENA E£3E FAY A A Aol
98 1) |2 ek ABDAS) 1B Pk WAAS EHAL ol
ZH%%(nﬂes of adjudication), =XHA| 3+ THHo] ol &3k A opdA] E7lo] §l
= e oA AL BIAT 1) o] el FE £8400] o4
HiS o] FaL Utk ET}F B, ThERE BiEEC] e U A|AA
o SRS TeshA 4a 5 722 7 e, A= A, AR,
PR, HEVL dARIEC] oF 1S ST 7|Edl webd HideR
Fshe el HA Ao APHor AT F ik
o AY A& T o] FEA L MHoEA QA7) AshM whEA]

43) ]. Rez, Prattical Reason and Norms, Oxford, 1990, p.146; R Dworkin, Taking Righis Seriously,
Cambridge/Mass., 1977, p.19 ©]3}.

44) HLA. Hart, The Gt of Law, Oxford, 2nd. ed., 1994, p.8L.

45) HLA. Hare, ibid, p8L.

46) HLA Hart, opait., p95.

47) HLA. Hast, op.cit., p.110.
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FEslokd o 2t 12¢ BT oI 59129 WA HAPFD o]

& BY 4 912 Aol oluiE HEY $AE BAY HAPE wolsaATH,

HIELTE oAH WPHE, 53] $U8 BB A7 glol Mzl e

Wi WTAE B ol 1A L8R WAL AL & 98 Ao
1

&9 g oS Wi sl ARlo) wmaleE WARE FHIsol

@) 2ok A jare] o] vlaelld 7iAlE o]
‘Wetae o] AL HAG HE YA Hilllegal ruels) ¥ opj2} ]

(legal principles) 2% FelslA] & P oAS 71 3HA GARl AA|Z g A

Ao He YA HAERT o|FoRE Fof ojg YRR o]FoF

ot o] 29X HirEE © 847 HEEW) viwd Bk 244

d WE-S e WS, @ 23R 72 7L A &L 0|1 o

A9 7RIE B e BTPHoR oA AHET Az 3eshs W

wae] A& nE@skaA A AXNE G P, $AE HeEe

FE27]2 ot ¥ F HirdE oE AolHE Za Sl

‘B RPN B A (definitive)o] 23 FHH= A, ARIRER] T

dezie] We3t 7 e79] FHA AL WA g3te] Ugo] viwa o

1A gA=o] slote A Wioldt. BEsA Baid LA F5AT

B, HteA] a0 dgshes WA B3t 2Rl o sk, 4830 F5H7

astrhd WA ZIke B Ytk

48) R Alexy, Theorie der Gramdvechte, Frankfurt/M., 1994 F=Z.

49) 714 @3 FNE A A7z 43 “UTHOZE HAE 5 Qe Ae F39d9 v
Aol 3 AAY @A) 40x0) Batojol Arhmn AT Yok o] WPEL ‘=39
FAARDO] Y AL AA doAjel] & A7t Qtd, FFEA diFRIZAAM EHTR
AAo] ke oz Al AT ¢ Jdrt H7|4 FHRAL - 4oMdl AT

°olZ YELH: ‘HITY FHAZo| Fajsjojof grpoly. malM Y Az 43 74
L2035 WEEI} JHSHA 1A Y& FAH WarEelth o deiN ¢ & e A

[
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i gdele 8oy HERI} HEe
o] Thed & Huig AfEE 4 7R E Wit

3 &S 7 Hitdelth ol HeE viges Sh vt 22 jd

g9} o7} vheA drt

g el 7lelel HIPRES Bl Sl T2 BAHY 22 o] Ale]
B3 gl o] VFse @ A2 B4 A a¥E Y B 4B 4AL
TP HpEele0

e Faddel 292 7kl AE Hesste 7IXE 2 old, 3
Ad FEAY 97 A5 FAE FIAE, ARAAE FAS AEEshe
7HE B ol'd Folthsh o]& @ Az A HdHud W),
@ 7184 As)7ze] g4 A JUAGAZA, A2, BAZA 74
485, @ B4 ddd A HLAE A FdEE: AAF 58,
FEAADZ sl £ 5 Stk

olA® FgA Wit 1 vl o] He WYY E A alske VAT
t 34 Paehs AFudeE A vaydTET HEdHe s gx 3
Az Bk @ el g Fag AsjolA Eddke BlwHA AFE
S} w3 HA ST (exclusive legal positivism)yE Apple] HFsto g Aq )

< A3 Yo FEEARAL AR oY Fll-ornothing)e] WHlolElE Aot} &
3o AAEC] Q404 BT E tlEEFEANAolE s HEEAI} 100%
2RI, o] F 7R 1A LAS FEE EXHX Gerhd diEEERAFOAolg=
HEaH/t A3 BAPEA] G ol HeA 44 e HEEIgAe) whae
FE oW R & 4 Qivh B i EC] AR o] Zo] TR ATS] £F
Hd gEgady) $AFAY 2R gom WEGA}L BAA e BHE Yde
frgel sgEoh

50) R Alexy, Thrie der Grundvechte, p87 0)3}.

51) R Alexy, Rechs, Vernunfi, Diskars, p.206 ©|3} Z-Z
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O B o ek ool vlah E8H PATF(nclusive legal positivismyit
" Y2} 50| (Prinzipientheorie des Rechts)e= M| HTo HAH 021t AL3|8H4
o2w IN FRG AHEL ARY & e AAE Bk

A wvtet Bl w2 e 95YE d7ske F 7K B
= 9 #edE etk 84 uaike Hes Eo HluddTe o
e EAEE W 3 ARd 32 Aotk o] dillM ¥ GAEFH
Aot ol AT o2 BAp AT A - AFFH Pgelnh
ol#igt YA W2 Hete2RE uYHo| Fojzl AME| L, HlwEete
ol BEA |1 AT FrEAL Holrsy

Hhd 7] Yoz BA i SAA Wne WAl He Hdeed
e} Lol nEsHA 2 Aot o] AP 2EFH HTHolrt. 3 HA
19 BLEE olsidthe A2 44 PiE olsishe A ¢ te
TEE U8R vk B Wie B A ST AR ok A8
T =T uH T AP Pl FRelth 2% 4F BFE ol
3e BFe 4T ARIAYY BFeA B4 Wit THste AMA
T84 2 2 HH Z3) g HJHE ol Holrt. vk ofd P E o
doke A2 6 EFAQ 430184 w8 87 2 Hded sk
=52 @ 7 Y vHEAY 33 w3), 1 e} Fos s
A a2 71Ee] HEsES ofd #AE 21 JIERE A 7 Sl
ddsd T Ba3 He Aotk & ofd WAAMS HesEE 7K
T ARAY FES ke AL Hob AFHA ARGALSE Al dig A4,
O ARTEEES 4, B, 7Y FARYE dEE 59E WAL 9
A B 2 EAEE olsisla Jte AL K3 olHd AL nesio
nlse] AR 2ad e ARJEEQ WAL 4

1

2

k)
=
X
X
=
=l

52) WA BAFTe), 289 WEFF, BdEFd tElde 9 ZF Hold £ TA]
EEES I=
53) G. Frankenberg, “Critical Compatison: Re-Thinking Comparative Law”, p.424.
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BATE AFHA AN TH] 855 (the ideal elements)E B, A5
o AHRTET HAESS el o TE AAS ek 7122 olgA
F2E 79 845E 28T Y APHETEY A RAde
Folgie Adrolgta @k v Jivksd A A=) ydele] ndE A=
dhe el Fsta vk olsistaat gck oY ¥ wimlx K] E
oldE AHT AL A=k Adle A7t sk HAA st WA
2 Hos 3okt Pk RS FFIT

Hdele ofs)7k ‘WAd B a7dte Ao Hedd EE gt

[e]
F’(normative beautification)’6)=2-& %

i

3t At 2 We-E 7Rl Addle O olestd A UeE
B3 7PE, AMF olgE B wEEdE AR ojlE, © oj8Fe
2 A oEolAA @2 7P Edniale] e, A4 718 s =8
W1 7heshe E%o] T30k Ivfa F8E Aolthsn W9 A
7FAYe] ©F A == @obs Hojx G AL wieA] 53
stojof Bithe 87, o|AoloFEE A it R WAEE AUE olsis]
A% Hlagd AAzAo] obdzt AR,

54) R Pound, “A Comparison of Ideals of Law”, in: Haruard Law Review Vol 47, 1933, pp.34 ZZ&

55) J. Whitman, “The neo-Romantic Tum”, p329. <7]4 FEHS AAEAA3 g¥d HEE
(dgritary laws)o] §A3} V2NN S DA YehRe o4 UE BYE AT g
sto] 22dw ot 7MY IR v=SAM ARARTE 2451 43 o F9] oAz
=9 tig Aee] ZAgkuE 7 FHdAse 2 dNEE FEeA gt
A AR R Zold F gntm AH It FHAE AZ] B £ AZY
EQA 0l ditgiEo] FRlAE HEse BFoAdlo] FAIEAA FA AZo] FHH
Y3 Bl ANE ZFY ARENAE Foaid @ HAHAME & 5 A $&
7teke Aol FERY Asfoltt. F viFolME G5 o] BHIBES (evelling down)7}
Loyt frdME FEEE e levelling w7t IE B3 F WAANAMS AEAA
e GAREO] 4 Aolg A E AL obdr} s dFelvh

56) J. Whitman, “The neo-Romantic Tum”, p.336.

57) ). Whitman, “The neo-Romantic Turn”, p.336.
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2. 54 715A2A HAAIE viekide 24 SAREEElS] Al
ohet vl

1947 B2 iAo BN ATRE G AR PIAREL AP
© Az Eelgths A5E Aan 98-S BT 4 ks 22 |
29 e BY =Y FPosry Rejde sk Ao sd 4%
2 A= 29U 2gue] 9ee I % Siok 718 B A Al gia
FRES Thed) 2L BAIE g Baxdo] oA o 1k o 2 olafdt
% 9% Aotk AFHQl AQIE Alole] AN ol =AE] WA=l o
4 BaE 3 AdE 5 ek A 2ol Q2] Ake A4 Be
% 9 AAA A ARl Exlg meislor & Z7le) R Aol 2
7he ojEA) AAH AL T AW TE U WAL A3 EA Az
3w A 2k ARAe) A4 el ol@=lelol dthe 8%)
o oA AFINRIBA o= WF F74He RE B3 & S
739 ol 3 AES| tisle] EU WAES} oA YA YEAE 52
wo] AW o Ao glevlehe Bk 29d 423 FesoNe
oldlg 4 §1& Aoltheo

22 19479 EY A B B Y PPA FeS9 Bajgol

58) K. Zweigert/H. Koz, op.it., p.141 ]38} ZE

59) 19471 S WA 4 % BAANE wE Zohe) Bt ol4e] ohel, AR A%
sl Hehe FEololA e M2 WA folA Bupgo] AP FE & 5
o ZohiT) F9E 9 9F5e 59 AFoR BYsY, AHA0E AT
BES] ANE a4 olush ATl FEATIY A MFold AEA AR
2otz UehA B Aol TR AE D AASE TN 3 7148 olFn 3]
= A8 A8 Aze Ao BY - 94 Aol AL AR 98 K
BHES 534 2ohE Q70 9P A2 A¥YES IA HUL A AT
£ 7 A MY 224 5849S 7IAA @ Aot ofell WsiAE W. Ewald,
opt., p.1990 ©]&} FHFE

60) A3 Tgle] BA i nES FAe TP U -7 FHAGA,, TRIHAT,
AsB(LFAL 1999, 1260 FE
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AT, BA ED WAAE o BAENE QA mRsuA HPLL
S5tk 22} PAlY WHO|2EL T RS Fejse] oaE & 9
7k BAATEEY AT W, PAPAES 35, FAPHolESS) B4
S Wi B3 Qe 1w pe PR 2T WARNAES olss
FME S0l 0 olsE 717} ol@A] 7k BARREES AA)
= Wgole] RelAAE Auele) Qe vRolnw, 912 oW S
W HARE oldisl] FME T WAL olFE AME, dabs -
A 295, Axe] AEAA S50 B A4lo] WA Beskn 47
3k

3. vlazigellle] “sliAIRUH 2ol (the Hegemonic Ego)el] oht A%

T A #3S Edle Aol APEEIIEAA #4e UHEE ou|g
tha oA D7k ol ‘FAEARFOY (postcolonialism) FA A #7138k &
wolE SaL, 2142 HlmeRt Ade] WEEE Bl A, )
gl & w) RYAA s 23248 FEo|E k) TS Zar)
Al HEL HAISh BT B FYE AHshe vl aTAE
& FAME S L o] ofe, 7 HEshe AAMIETE 9 Aol s =
BT Aolghe ‘Aol 78 A2 (praesumptio dissimilitudnisyg 73T} H
1 7TV HAASA Bl et 7589 AR WAYA 24 A

61) U. Bax, “The Colonialist heritage”, in: P. Legrand/R. Munday (ed), opit., pp46-75; G. Frankenberg,
“Stranger than Paradise: Identity and Politics in Comparative Law”, pp.259-274 232

62) J. Merryman, “On the Convergence (and Divergence) of the Civil Law and the Common Law”, in: M.
Cappelletti (ed.), New Persective for & Common Law of Europe, Leyden, 1978, p.195: “[dJifferences between
legal systems have been regarded (--+) as evils of inconveniences to be overcome.” B3} R. Hyland,
“Comparative Law”, in: D. Patterson (ed.), op.cit., p.196.

63) R Hyland, “Comparative Law”, in: D. Patterson (ed.), op.it., p.194. £3] ‘X}jo]'& 7}z QAL
o) Zdx M3, AT Holg, TAETRF Y o|2EAM T A vehdh
2o} e} FA7E v PATFOIA XAk FLAT of2lFo] A P. Legrand, “The same
and the different”, in: P. Legrand/R. Munday (ed.), op.cit,, pp.240-311 =
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AY FHH ERAPETES E319 5492 JYsta, Al HEs =
T AHES 159 HEsRe] 24 WHsRRE SARYA Aol o] FHd
A (8 EAE) = HAA i3 $HF)H H=E 7 A drked

E3] 2]R1x] HR]u]e] f-4kthe colonial legalfjural inheritancet) S 7FX| 1L &
ARiz]o] 2] HAASANA UoiA] ‘EHARYAE Rlop e} AHlz|d HERQ)
=>(the colonial juristic mind-seté9)e] BAE T3t o] B9 AT olyth
EAA7], BAE Fe A%, TA dF sidAA 52 dgoa 4Rl
229) Ajzda} Alel, & M7 Alzish BAle] At 9] ThEelchen 7}
3 PRe wro des Be MBA AR oldY AL 95 Fu ge
AR BT

“a F e RS FASHA E ol oftdll iETk o] 7 BA,
AZlE v 22 ALEE A8A dghert 5519 B 959 B AT
PN AL I AFE B 2RAE ol sl P& Aol A= 2 EHE T
Zo] ok, B3 uleasa e Yrelgirkn Wlrnke, & 1 BAHo] 148
o7 o o] Algolu} A}3]e] TR o] f7t Y AL o UXE HES= Aol &

AoF BIA]| 71768

64) G. Frankenberg, “Stranger than Paradise”, p.265.

65) U. Baxi, “The colonialist heritage”, in: P. Legrand/R. Munday (ed.), opait., p47.

66) U. Baxi, ibid,, p49. :

67) FEete] AXFGANA ATH Rop o] WHE FAdol ek M F4-& 29, A
FFUFAZ oI, obhl, 2004 W] BoIN FAENRF ) BAE U. Ba
“Postcolonial Legality”, in: H. Schwarz/S. Ray (ed), A Gompanion to Postcolomial Studies, Oxford, 2000,
pp.540-555 =

68) WA, TERoRY] BEREMUGEEE,, TREHR, ATBLIAL 2003), 34H(EEL DA}
A7 %) QRANS Trha 13 32 el 3] o) A ke 3

3g AT AW vimEAs g AT 2 G 2 TN 4RESL

AARUA Aobsh HRR] Bate) Aol $2) 2ol o= 2o, ofml Yoo A%
S AWa QEAE LA e BAGANA HIRE Aol Beh. oA HAR £
o} vl BolME, agn WA Fopl AT o]2]d EAHE tiste] A w7}
HAz o ojd BRI E ¢t dvka A7l
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4. vlaile W2 B4 Ak B3R iE yeld

olatoll e Aol WWHIALE AteldlX zlole] EAE A 13t
BAE Yolde YA =218 dHske ¥ Avd 7198 siivin Hrhde
olggjo} H|WHAQ ZEFE AlF(Rodolfo Sacco)] ‘H:F%’(‘legal formants’) 7
408 2857 vgkelin 4Rl vy PHES TR IA B

() PSS BEY

Az olgelolel YRl We HmFhn Bat o, TojA oW HEhHe
B wafjolgtde= AQIR|(“which rules are we to compare?”yE Bt} 8] 1E H]
28 7 el AA 2 AR WA A2 Yd 59 /e 8
2 w‘;’(opemav‘e nley S ESE AL HlEe A B2 BE %

£ mad Wevle) A8AQ gk vndtt Az ned, YAws
1 THAL WS Aol g A AAE BAS FAA AN AAG *ﬂwa
< vlmshs 713 %34 2y 9Jok ooz Sojrlo} SR FAle] AAM
Jol 52 e AL 9T & Y wt FFss
04 = ‘%’é?r-%i‘i%ﬂzi Wret WAl e A S T e Al3)E o
Fohg B 9 Alo] ofdrloilA Ad :} g gosle AlmE Ao
9+ AL e 98 B REAR R Y AEe aela, o2
Hgete] WHEd g0z AL iasm Azl wta, Alx|o]
shie) WA el BFEe Tl n AT A o),
AXel Mz BedelliA) st wah ofd Z7le] (shiel) Wiche legdl

I:I:“

e
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69) R Sacco, “A Dynamic Approach to Comparative Law”, The American Journdl of Comparative Law Vol. 39,
1991, pp.1-34, pp.343-401. AL] “BFR’(‘legdl formants’) 7Wgo] Erle] vl sto] 7)) ut
o] s+ R Hyland, “Comparative Law”, in: D. Patterson (ed), op.dit, pp.195-19&(‘the most
significant contribution to the understanding of difference in recent comparative law’), ZE]3 P.
Legrand/R. Munday (ed.), Comparative Legal Studies: Traditions and Transitions, Oxford, 2003 2

70) R Sacco, ibid, pp.21-23.
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71) R. Sacco, op.cit., p.21.

72) R. Sacco, op.it., p.24.
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74) R. Sacco, opait., pp.25-26, p.9l.

75) R. Sacco, opcit., p.24.
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76) R. Sacco, op.cit., p.31.

77) o] Aol tiajre P, "B BAZA Uig viFelA 2] =] £E,, TUHIT,
A7E, 39799 F= '

78) WAF, TABAY BAZA i v]FeAe] =9 21, f9 &, 39-79%.

79) FgF, H =E, 599



SRS WA HIZHE BTy WHE 313

& w7 lEe] BhRolX| . ke Folch BEshA i RAAY WA R
S3} WY BESTE 129 F ol ot S2l9) BksTt vmslal
EQe] A9 279 9 2 T3 Felslee] Bl thald A8 Ul
7 943, B A5A9 BRSO DA £ Y AL PN B
walgtmele] 49 o} WA A 9200 AR F& Algn A2
=

@ Wl T THLE

Tt BRE FOoR o|Ro|R ek Al AN ANe BRES F53
By oga o] el 4 ok 4 gFdle A Addka Y
FAKIFEHE Bk enacted legal formants), Frallv} 8Hd(doctrinal propositions)©]
¥k 28T HAEL e B8] dgskd Wt B Ee o
Artog ojfoiAE R otk mEYY WFELS 4l thd A3 glole
AR Erbeoln] T3 7 ATl fAA NN Yite v2aziAxre] o
olof] thgt olsf flole AEE 47t fle AT, e oW Afole 28,
BAA Ad, oldle&zr] e Fad det AT I o &
RES B BBA eSS 7T &3 Hiede UE 44E 7
Ak HA A sl FEkhy wdelzhe TARA Fedthe A
oA Bkeke Aotk

olig AE dol® HRE A AFAAFA, £ Tl At Folg
33 S, Eke] EA A 1EA FEdD), 334 289 3%
Aol A3 1A AFERITFY H3) T3 2ol HHIA, FAHEHA Ut
AHES I FALAE Itk o8 F Aoyt 7]et Aol AYHIAY
Ee AA BEAAC WAlshke oldEd Fikle 7RIS 988 U
2 2A 5918 AL %A 2 JIAE B oldE A BREA AF
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83) R. Sacco, ibid,, p.387.
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Legal Philosophy and Comparative Law

—Function, Principle and Legal Formants—

Kim, Do-kyun*

What is the role of legal philosophy for investigating the methodological foundations of
comparative law(Rechrsvergleichung)? Usually, legal philosophers have shown little interest in the
study of foreign legal systemn, that is, comparative Jaw. Traditionally, comparative lawyers have
no attention to Jegal philosophy. In this essay I will tty to combine these two subjects and
argue that comparative activities are not only empitical work, but also philosophical (espedially
hermeneatische Prozesse). My aim is to demonstrate a possibility of comparative jurisprudence.

In response to the imperatives of a global economy, comparative law undergoes a
renaissance, In the sphere of comparative law, there are two methodological approaches:
the comextualiss and the iextualist approach. On the first approach, one studies a foreign
legal system in its sociceconomic and political context. On the second approach, one
studies law as legal rules and positive legal norms. The contextualist approach has some
affinity with functionalist methodology. In the field of comparative law, functionalism
evokes the thesis that law is the function of society’s needs. But contemporary criticism of
functional method stress the complexity of law when comparing laws. I will argue that
these complexity of legal phenomena can be analysed and compared in the light of the
background principles and institutions, which comprise the legal formants.

[Key Words] comparative law, functionalism, legal principles, legal formants,
comparative jurisprudence, contextual approach.

* Associate Professor, College of Law, Seoul National University
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