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soundness of the conclusion at which we have arrived, if it proves to be supported by that law, the fruit
of the researches of the most learned men, the collective wisdom of ages and the groundwork of the
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facinoris obtinuit, eo quod quisque delinquens velut contractu quodam involuntario intelligitur sese ad eam
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obligasse poenam, quam scivit, aut scire saltem potuit atque debuit, delicto per leges propositam esse; nec
divinare necesse habuit, levioris poenae prioris futuram in durius commutationem.” (7)Aol B3t 3l
Wy & a2 9 Hel o] YEEA dFs | ZolE, WHARE vk vzt
WA Aol 9 AN AMIS, 7F WEE B FadeS G Aoje &
URAY Lstofolst P Flof, PP Zlo 2 AR B, oS Hek Al f&
P o] Halslofol eh= o2 AT & OF ofzle] /Y FHo] wiE ek Zle
2 9739 RS FAk & Fa= Arh.

%27] Zule] Z9ol ti3ke] Cf. Platner, Quaestiones de Jure Criminum Romano (1842), Quaest. 1, p.8:
“Civem scire debere ex notione reipublicae, cui adscriptus est, quae peccata sint fugienda, si in poenam
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N

incurrere nolit. Legem hic omnino deesse dici nequit, verum enim vera lex, qua poena infligitur, est illa
omnium civium communis conscientia, quae cum unoque quasi nascitur et adolescit, ita ut a nemine
ignorari possit, qui vinculo reipublicae illigatus [eneatur ] <creatur?>” (A]91-& 717} £:31 F%A|o] &
4, o] AR SkoefR, o WHEE Jsfobt sieA] oloit Br. ol W]
A Slcka e 4 gliel, ARl Aels) vto} BoAR el Ao Al =
o] A 2% o] A9 ol ol Bl Faee A4 d WEololN, FEA ik
(vinculum)e]] o] Bjofuks o= Tl oM E AHIE 7} §17] wiEolth). Jhering,
48 n310)|A AL
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D.48.19.1.pr Ulpianus 8 disputationum.

Quotiens de delicto quaeritur, placuit non eam poenam subire quem debere, quam condicio eius
admittit eo tempore, quo sententia de eo fertur, sed eam, quam sustineret, si eo tempore esset
sententiam passus, cum deliquisset.

(H27F EAE vttt WEARs a0 el fdo] Adude ARl 19 23
D48.19.1.1-00] =83k FUE ool sk A[FPIRRELFE] 0] opeh M3 Al
Ao AFrizhd woks FUS wolopt FHATHR ]S Flo] SAoth

D.48.19.41 Papinianus 2 definitionum.

Sanctio legum, quae novissime certam poenam irrogat his, qui praeceptis legis non
obtemperaverint, ad eas species pertinere non videtur, quibus ipsa lege poena specialiter addita est.
nec ambigitur in cetero omni fure speciem generi derogare, nec sane verisimile est delictum unum

eadem lege variis aestimationibus coerceri.

59| Rl TFaHA 2 Aol Hell Qs A FEs Theks WE
=9 A= 2 HE ARl oJste] o] 513 Bleelzl 23t AlkEdl: e

= Aoz QAEA et I ofeh E el glojM fE[ S o] M Lubi]E A
ks A 35 G4l ot g, B shiel Wz
7ol et fAE v A B3 A B dol7)ke 3 Aol

C.1.14.7 Theodosius et Valentinianus (a.440).

Leges et constitutiones futuris certum est dare formam negotiis, non ad facta praeterita revocari,

nisi nominatim etiam de praeterito tempore adhuc pendentibus negotiis cautum sit.

g} 5ol vjgle] AiSe] PHE Holahw, A Aol AF H8HE
Aol ook AL wWusle el w3 314 Aol %] ol (fE F9 AdE

ol thate] mAA e o] ol 2eshA] ohsitt)

27) Cf. Bas.60.51.1 (Heimbach V, p.853): Ulp. Rei conditio spectari debet, non quam habet tempore sententiae
(&v @ xarpd ThHg dmoedoewc), sed quam habuit, cum delinqueret (AuapTdvav).
Brunnemann, ad. D.48.19.1 n.1: “Quando poena est irroganda, tempus delicti attendendum est, non vero

sententiae, licet interim rei status sit mutatus” (p.1347).
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Cf. D.50.16.131.1 Ulpianus 3 ad legem Iuliam et Papiam.

... poena non irrogatur, nisi quae quaque lege vel quo alio iure specialiter huic delicto imposita
est: ...

(. BEL of" YEo oJalo] w= v} Holl fate] 5183 of Wl tiste] F-34
7397t opd 3 HakEA] gt )

D.50.16.244 Labeo 4 pithanon a Paulo epitomatorum.

... Paulus: ... quia poenae certae singulorum peccatorum sunt ...

(e TR T2 2 7 WH B diste] dAsHA A A9 whel..)

a2y AAlE 2ol tgk o7t TR QErks A7 AT
ol ¥lwAb e slel] 2AE whepEH B LA S (criming) 2] ]
Pk ] che TRt HolAle APHEEARE ofel BE WS o
HHE SHENE Aez Kol o] g SR ¢ Ao EHEG A
Ale] Hrtfell o A (poena)o] B & A-Foll BT 5 3l& A Halel
thet AZEE o2 A71HA] e Aom HAlrk ofaby] ek Hdl
o Fikol ohet S SAlsk] TH el WREE W28 W
Al S Ot Aeehs Ao A A= oflen® FAl9 e
AR e, WA EAIAE R $a3 AR A4 o
= Aoz Azdn

OAF 1299, 121401481 215 / W Askdb) 179 59 279415 3HA 71}

F2OE) A oF=I71E,

“TAKLRNS] AT EA = At 7Re-dll ARRE) ol 273 4ol
He|Eo] SA AR Fol® T2 masieivta st HE Ad@dnshy )= skl

28) Schreiber, 1105; Hall, 165ff,; T3} Karlovi¢, 256ff.; Ducos, 266-271.
29) Cf 954, 999
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34) BRI, 146.
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37) Cf. #3FEIFEG), 270-272.
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41) Bk, (—) 369.

42) Thomas Aquinas, Summa Theologica 1-11, q.90, a4:

“Unde ad hoc quod lex wirtutem obligandi obtinest quod est proprium legis, oportet quod applicetur
hominibus qui secundum eam regulari debent; talis autem applicatio fit per hoc quod in notitiam eorum
deducitur ex ipsa promulgatione: unde promulgatio ipsa necessaria est ad hoc quod lex <babeat suam
virtmtem>, id est, ut ex lege promulgata oriatur nova norma vere obligatoria”
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Paulus libro singulari de iure singulari. Ius singulare est, quod contra tenorem rationis
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propter aliquam utilitatem auctoritate constituentium introductum est), |23+ 25
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FFU SIS B8 Friagsvo] 1 Wel Galo] wA] 7] HEol)

D.1.3.14 Paulus 54 ad edictum.

Quod vero contra rationem iuris receptum est, non est producendum ad consequentias.
(HAAS] FanBio] Whete] 488 e E7HA GatE A AEF oA E <k ©eh)
D.1.3.15 Iulianus 27 digestorum.

In his, quae contra rationem furis constituta sunt, non possumus sequi regulam iuris.

(HAIAS] Lastol Wheto] AAd AL EfER Bt & 8k

50) D.1.3.11 Iulianus 90 digestorum.
Et ideo de his, quae primo constituuntur, aut interpretatione aut constitutione optimi principis certius
statuendum est.

A S (o) A A5 BANE FL AN e Fid A9 Ao

24 o FdstA A-Eelok gtk
D.1.3.12 Iulianus 15 digestorum.

Non possunt omnes singillatim aut legibus aut senatus consultis comprehendi: sed cum in aliqua causa

51

=

sententia eorum manifesta est, is qui furisdictioni pracest ad similia procedere atque ita fus dicere debet.
(LE ARge] sl 22 HEERA, 52 drdodeei 2284 & gltk sl o
| ARl #ale] o] WatEel HAI7F gl folle APHEEAE FARE SR ot
7PL=FrFstel] ol uieh e Addstelof g

D.1.3.13 Ulpianus 1 ad edictum aedilium curulium.

Nam, ut ait Pedius, quotiens lege aliquid unum vel alterum introductum est, bona occasio est cetera, quae
tendunt ad eandem utilitatem, vel interpretatione vel certe iurisdictione suppleri.

(OB, ST $FREA] 1417] S} ekl WA o9 Fe A7 o 2
o] =9 A9t £U% AT Foke Arle] Aol FL AN oA, FL B8 Al
e At olete] HEEe F2 A Aolth
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R, BRIERATE, AEMA,; B3 USBATER R IG, B, BRI ] T,
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A A7) welel 2Ae] S QAP

Institutiones Iustiniani 1.2.6:

Sed et quod principi placuit, legis habet vigorem, cum lege regia, quae de imperio efus lata est,
populus ei et in eum omne suum imperium et potestatem concessit.>3) quodcumque igitur imperator
per epistulam constituit vel cognoscens decrevit vel edicto praecepit, legem esse constat: hae sunt
quae constitutiones appellantur.>9) plane ex his quaedam sunt personales, quae nec ad exemplum
trahuntur, quoniam non hoc princeps vult: nam quod alicui ob merita indulsit, vel si cui poenam
irrogavit, vel si cui sine exemplo subvenit, personam non egreditur.) aliae autem, cum generales
sunt, omnes procul dubio tenent.

(1] [9%) 2)<PA7} ek w12 e B8 ARk ke o)
el wsto] Alge [Al<TfiEg>0028 o] JollA 2 [l tid]<
= diE>, BE [AEm] <> o] tiid) A3ke FEalely] vitolth ejste] &
A7F Aoz A A B Aesle] A A s aAR Ik A el A

53) = D.14.1pr Ulpianus 1 institutionum.
Quod principi placuit, legis habet vigorem: utpote cum lege regia, quae de imperio eius lata est, populus
el et in eum omne suum imperium et potestatem conferat.
T3k C1.17.1.7 Justinianus (a.530):
- Cum enim lege antiqua, quae regia nuncupabatur, omne ius omnisque potestas populi Romani in
imperatoriam translata sunt potestatem, -
- kel Dol BRY o “LE’H 2ok AR9| BE Al BE o] 2
«l o R FHEEA7] Wl -

54) = D.14.1.1 Ulpianus 1 institutionum.

Quodcumque igitur imperator per epistulam et subscriptionem statuit vel cognoscens decrevit vel de plano
interlocutus est vel edicto praecepit, legem esse constat. Haec sunt quas vulgo constitutiones appellamus.

55) = D.14.1.2 Ulpianus 1 institutionum.

Plane ex his quaedam sunt personales nec ad exemplum trahuntur: nam quae princeps alicui ob merita
indulsit vel si quam poenam irrogavit vel si cui sine exemplo subvenit, personam non egreditur.

56) lex regiacll = FA| F 7HA] 1ol Sitk shube 2ok il 97 Al71e] (BEF2 ok &
)¢~ 54) YA olgh= 9Jn]o] A(Riccobono ed., caput I, p.1-20), T} sl o] ol A2
lex de imperioS Ashs xdoltk a¥thd o]t doj= A FHEN: T Kbkl
o At
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O]L], —b—% o] A _q] 2)9] 1 APIAFA )dbo] ZrlAE A

?‘5&7}} HAATHE AoA 224 2kl 7} 1
bl

o) Aol gt Aok 94 T

gy Zeke] ASdE Tuz ouA e AAn dHmes Wl
360 yete] SEE Gl 53] #ao o3 245} og waE
UuPH E(lex generalis)ol] 2J3F W&o 24 thxlslEe oxoA B o)A lex

57) AL, 326f; of. HB3), 230.

58) @AskE TAAS 5 it ExbE FEE W=k ok B9 S ex quae dicicur
de imperio Vespasiani, AD 69-70)°] 1T} “gA|+= Crawford (ed.), 549-553.

59) o] A& ZAE F= TRV R Ao r o] £ LS 2 di] B9 3,

Aol ffER APFOE FAHAADCIAA 1369 ERFT ok 2 o)), 1 dEed

A BAS FRe v FEAdAYFAE JNtor Mgty WA E AR T4

thegla Fgl] tidolglS o | Abde]l whejoltk ¢ A9IRE F o11); HFEIF@),

82-84.

FAUE 238 o] FRE AR Liebs(1), 24; Liebs(2), 86. ©]# 3 W5}e] AFE 719 ok

Aejobr2s Al Aurelianus: 270-275)7F T8k o @M FFle] ohff s} HEsITEE Al

}v] %7_]"% Eﬂ— Bﬂ/\]‘Oﬂ}ﬂ OLEHA]—Lﬂ I;HS’J—H]—O] N/\]—sﬂ\}] 7]—16]— 6:](_[_ qa_rj_:T’_,__ %o:]}v] oo};Zj];

Bl 2e F1 L Y UFEIE Fol Bol F & Uxs 3 Adhe e AdA

= ‘F A& Aolrk

Scriptores Historiae Augustae (Flavius Vopiscus Syracusius) - XXVI: Aurelianus, cap. 7, par. 4:

Nt

60

=

Solus denique omnium militem, qui adulterium cum hospitis uxore{m} commiserat, ita punivit, ut duarum
arborum capita inflecteret, ad pedes militis deligaret easdemque subito dimitteret, ut scissus ille utrimque

penderet, quae res ingentem timorem omnibus fecit.
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AAS ARSIk BA] Ao (kY Suie] JE 0omA AU
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61) Imperatores Theodosius et Valentinianus (2.426) C.1.14.3; C.1.14.2; C.1.19.7; C.1.22.5; CTh.14.3. “Al|l &=
Liebs, 18-25; Kussmaul (1981). 312 ©]2]3t Bl=E S} A9 =2K1632-1677)2] HAVSIM =
Flol 2= ot}

Spinoza, Tractatus politicus, Caput VI § 1 if::

Atque adeo imperium Monarchicum, ut stabile sit, instituendum est, ut omnia quidem ex solo Regis decreto

fiant, hoc est, ut omne jus sit Regis explicata voluntas; at non ut omnis Regis voluntas jus sit, de quo vide

Art. 3. 5. et 6. praec. Cap.

(@ER Tl P )7] faire BE Flo| g Wy omrt YA =E AlgHo]

of szl & 2E Wl 99 B Ao =5 Al E oo} gh= AolA], o] RE ]

7F Rlo| =5 AlgElojX e <t HE Zloltk ofd] daiME IJE 34, 54, 68 Fx)

SE27191(1689-1755)°l o] 2R ole] a3 FFe| /HE E T e Ade
2 FF9 o) Montesquieu, livie XXIX, Chapitre XVII: Mamuise manicre de donner des lois (p.1037£).
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B> [Zmiickits TR, A BT, 1997.

- &Y &7, AMY RN T, FEE SEDE, A9, 19982323 2005.

- HAIA, B, i, 1978,

AR I BB L =

hetp:/fweb.nchu.edu.tw/~hftsai/downloads/course/library/1pdf (5714 2012.2.27.)

<>

- i EAERD-S O, B SR - R, Al ATY, 1994 = FEENGERD)

- PRl FEEE AR E) s - W - P - R - AL - W —, o B - K
B Sk AT, 1997 = FEEHSE(D)

- AR AR —BRA - TR - M - RO - B, R ATKES, 3
AR AT, 1998 = HEHUERR(I)

JERE, <KENES 26 SR, HEERB A E[1968]

- RN, e S, R L b AT 9, 2003,

KBRS () {48 SRRl 1903 TR AR EFAA - L i,
BEESEK S SEDUM, PRSETCARGPHL, 2004 = 15 14

- KUAHESEREA « A et Haoiet AERERE Sk ooed 29 28%) =
(]

KHIEHHEIS (BT [Zsmiitekits SR, A2 kEbsTd, 2001

KHAERBRERE> B WY, JbnRE R, 1993.

KREIEREES (1T (W) FERSCDEE Bss L1549 IFRaAIT S B AR « #
— L A, PR B AR - A PREEIC AR, 2004 = #5
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II-1; 1I-2

SKHHER > (W) i WIZEHAE 152615 « AL f, TSSO =g
Fi—T, ST AR, 2004 = 45 1I-1

KUIHHERE>  PEPTRASAE B&GT KIIENERE IR R, AERT—AE
[1936])

- REIHUERE [T A51388], DA, 1964 = (]

RN W BRI E RIS (B EREaaRAR] BPR SR, (—) (S
R, P RB L1970/ ERBHC AR 1986 U A FRD = 21K
it ()

- The Great Ming Code /| Da Ming K, translated and introduced by Jiang Yonglin, University of
Washington Press, Seattle and London, 2005.

<GHEHAE> (V) R I AR 1563 I RRAIAETOTAIA « L i,
HBEEER SRR SRR A5 - SR, SRR AR, 2004 = #5 1V-2; V-3

EFREEHE> @) Mok Baas =155 1 IEZERAA - 45— 6, HBITEsUik
A SR, CERET AR, 2004 = 4 14

S EHREMTERREES () ERREEE (9 BUNER fHER=HELO R « 15—
JU i, FPBHEEEERR 55 SR - ZRDUH - SR, SRR AR, 2004
= 3 113, 114; 115

<G> (V) SRAREDEE Blsan =L 1544 Rk < 45— L #, rhiEdE
BN A T A BT AR, 2004 = 5 1-2; 13

<HFTHIFR + hep:sillok history. go ke/main/mainjsp (SARH 2] 1 2])

VBT - TR AEE ETARESRE L, e U EEEHE TR B - B
e e e TR (HERESE e, REC R8s bt
JUEFL199019LH )

- Guanzi 5T Political, Economic, and Philosophical Essays from Early China, A Study and Translation
by W. Allyn Rickett, Volume One, Revised Edition. Chapters 1,1 —XI,34, and XX,64—
XXI,65-66 (Boston * Worcester: Cheng & Tsui Company, 2001)

EES B\H— FE = hetp://www.sidneyluo.net/a/a02/081.hem (734 2012.2.27))
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<Abstract>

Criminal Punishment by Way of a New
Retroactive Enactment in the Joseon Dynasty

Choe, Byoung-Jo*

This article is to elucidate the meaning of the Article 45 Dae Myeong Ryul (PHFE.
chinese: Dz Ming K), the basic criminal code of the Jaseon Dynasty (Hff), for the

administration of criminal justice.

O Dae Myeong Ryul, Article 45 (Deciding Penalties in Accordance with the Newly Promulgated
Code [Br TR AR D):

The Code () shall take effect from the day it is promulgated. If crimes are committed before
then, they shall all be judged in accordance with the new Code.

Up to now, scholars fail to consider its legal connotations, or are inclined to
overestimate its good side for the rule by law. I criticize its negative side in the spirit
of the modern principle of nulum crimen nulla poena sine lege, comparing now and then
with the regulations of the ancient Roman law. The declared principle of sentencing
according to the law valid at the time of the judgment, not of the accused crime seemed
to be, to a great extent, due to a not fully developed legal consciousness of individual

right on the one hand, and to a typical trait of the jurisprudence based on the casuistic

* Professor of Law, College of Law/School of Law, Seoul National University
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legal norm program on the other. No significant reforming change had ever been
introduced into the traditional legal system until it met the modern European legal idea

prohibiting a retroactive law to the disadvantage of the accused.

[Key Words] Dae Myeong Ryul (KPAER), Dang-Ryul So-Eui (BT, decretum,
Gyeong-Guk Dae-Jeon (FE[FRHL), jus singulare, nullum crimen nulla

poena sine lege, retroactive law

2012, 2. 28., AAF:2012. 3. 12.~3. 19., AM=E:2012. 3. 19.
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