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(Abstract)

The Study of the Article of Doing What Should Not
Be Done of the Great Ming Code
in the Joseon Dynasty*

Kim, Dae Hong**

When there are neither specific nor analogical articles applicable to cases,
criminals are punished by application of the article of Doing What Should
Not Be Done of the Great Ming Code. Doing what should not be done means
any sorts of behaviors that violate social norms. Thus the article of Doing
What Should Not Be Done is a typical example of sweeping or catch-all
statutes. The article of Doing What Should Not Be Done makes a distinction
between criminal codes and morals unclear. This reflects the legal philosophy
in the Great Ming Code, that what is wrong morally is also wrong legally.
Since no specific type of behavior is stipulated in the article of Doing What
Should Not Be Done, it is possible that punishment by application of the article
imposed arbitrarily. In order to prevent the abuse of the article, the article
of Doing What Should Not Be Done stipulates mild penalty and is temporarily
applied to exceptional cases where no other article of the Great Ming Code
is applicable. Judiciary officials in the Joseon dynasty comprehended
adequately the meaning of the article of Doing What Should Not Be Done

* This work was supported by the National Research Foundation of Korea Grant funded by the
Korean Government(NRF-2012-S1A5B5A01-025366).
** Research Fellow, Judicial Policy Research Institute



ZMAICY <KBAE NESZO| et A+ 43

and the relationship with other articles in the Great Ming Code that was the
basic criminal code throughout the Joseon dynasty. They also recognized the
possibility of the arbitrary application the article. Normative discussions for
criminal cases were animated for discreet application of the article of Doing
What Should Not Be Done. At least judicial officials in the central judicature
of the Joseon dynasty did not rely on the sweeping or catch-all statute for

hard cases without logical reasoning.
[Key Words| the article of doing what should not be done, the article of

deciding cases without specific articles, sweeping statute,

catch-all statute, the Great Ming Code, criminal justice
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