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(Abstract)

History and Law in the Japanese Military
‘Comfort Women’ Issue

Cho, Sihyun*

While continuing to deny the legal responsibility for the Japanese military
‘comfort women’ issue, the Japanese government tries to deny the factual
existence itself by characterizing the issue as a matter solely for historians
and experts. This article starts from the point that the nature of the issue is
a legal matter as well as a historical one, and examines the meaning of the
application of international law to the issue. Such an application is not merely
confined to judgment as to the illegality of the established facts. In the practice
of various courts and tribunals, historical backgrounds or contexts have been
frequently questioned, and the legal understanding or evaluation of a particular
fact is critical in the establishment of responsibility and its contents. The
examination of facts as a premise of legal responsibility has not merely the
retrospective meaning, but the practical one as to how to intervene in a legal
way in the present reality. It is also important to find the truth revolving around
the law by ascertaining that the law had been actually in existence at the time
of wrong-doings and by inquiring into the reason why the law had not been
observed in reality. The endeavour to enclose the social and political meaning

of law at the level of history beyond the interpretation and application of

*  Associate Professor, Department of Law, Konkuk University
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positive law will make it possible to reach an understanding as to the causes
such as how and why such things occurred apart from the phenomenological
one, leading also to in-depth debates on the settlement of the issue. Public
indignation at the acts perpetrated to ‘comfort women’ by the Japanese
imperialism must be understood as a continuation of legal consciousness as
to sexual violence and human trafficking formed since the Chosun Dynasty
at least, concurrent with that of the modern Western ‘civilized’ States. The
establishment of legal responsibility for the ‘comfort women’ issue will become
a venue for confirming the common norms that hold such atrocities wrong,
and such norms in turn will bring forth the concrete picture of the future based
on the respect of human rights of victims and the rule of law in the changing
international regime of East Asia as well as in the Korean-Japanese

relationship.

[Key Words] the Japanese military ‘comfort women’ issue, State responsibility,
relationship between law and history, history of international
law, public brothel system, legal consciousness, victims’ rights,
human trafficking in the Chosun Dynasty, dealing with the

past, the rule of law in international relations
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