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<Abstract>

On the Context of the Citation of Legal Texts in
the Court Decisions for Civil Cases in the
pre-colonial Korean Empire, 1895~1908*

Moon, Joon—Young*x*

This article examines the way of the citation of the lawbook’s texts and
the characteristics of the traditional legal argument through the court decisions
referring to legal text among the civil trial documents of the period of the
Korean Empire (Taehanchekuk). In 80 cases occupying about 2% of whole
court decisions, the courts referred to certain legal texts as a relevant legal
norm to resolve the concerned dispute. The texts were cited from the Old
Code such as the Taejeonhuetong of the Choseon Dynasty period and newly
issued laws and regulations since Gapo Year’s Reform of 1894. Though they
seem to provide a certain legal standard for the relevant cases, it could hardly
be said that the way of the citation and the interpretation was similar to that
prevailing in modern legal practice. The court did not always cite the same
text in each similar cases and, in most cases, just referred to obscurely law,
legal example, code, charters or Yul(f}t), some of which were not listed in
the law book and even inconsistent with the law. They were law in a broad

sense or general moral principle rather than a concrete rule. Nevertheless, most

* This work was supported by a 2—Year Research Grant of Pusan National University.
** Professor, Pusan National University School of Law
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cases were settled apparently according to the intent of the cited text in general.
The cases analysed in this article show that judges could have felt the specific
need of mentioning the legal text in some case which can be classified into
two categories. One is the cases which could be ruled upon a formal standard
such as term or period, maximum interest rate, or some procedural requirement,
which could play a key role in pending dispute. The other is the cases in
which a certain substantial norm were occasionally referred to along with
another moral standards or considerable circumstances as a ground for
criticizing culpable behavior and the pretext of each or both litigants. Legal
arguments and practices of those times, even if the western type of court
system was partly introduced, did not go beyond them performed under the

traditional ‘casuistic’ legal culture.

[Key Words] court records of modern Korea, the Korean Empire,
modernization of law, civil litigation, traditional civil justice,

traditional law, legal culture
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