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<Abstract>

The Reality and the Nature of the Civil Trial in the
Joseon Dynasty

Sim, Huigi*

It is an absolutely necessary work to learn about China in the same period
when we aim to grasp the reality and the nature of the civil justice system
in the Joseon Dynasty totally and deeply. This is because the Joseon Dynasty
adopted the Great Ming Code as the basic law of Joseon from the end of
the 14th century to the early 19th century and practiced it for almost 500
years directly to the legal practice. The process can be summed up as a
‘Koreanization of Chinese law’. Next, Tokugawa Japan has developed a unique
judicial system with little influence from Chinese law, so it is a very useful
subject to be compared.

Under the consciousness of this problem, Part III comprehensively
synthesized the results of research on the civil justice system of Qing China
and Tokugawa Japan. Based upon the background knowledge gathered in Part
Ill, Part IV demonstrates the nature of civil trial in the Joseon Dynasty from
a comparative perspective.

First, in the Chosun dynasty we can see the early attempt to acquire the
concept of procedural finality ( res judicata).

Second, from the institutional design point of view, the nature of civil trial

*  Professor of Law, Yonsei School of Law
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of Chosun was a intermediate one between the civil trial of Qing China, which
had been basically a mediator, and the civil trial of Tokugawa Japan, which
had been highly judgmental.

Third, it can not be denied that there had been didactic aspect in the civil
trial in the Joseon Dynasty.

In Part VI, 1 argued that the bureaucrats of the Joseon Dynasty were
distrustful about the possibility of the success of mediation of the village
community about civil disputes and so there had been a preference for trial

rather than mediation in the minds of bureaucrats of the Joseon Dynasty.

[Key Words] conciliation (mediation), judgment, civil dispute, civil trial, res

judicata

A4 2017, 8. 30. | AAAIAIY : 2017, 9. 27. || AAZAL : 2017. 10. 17
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