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1 . Introduction

In the early modern states, one of the touchstones of state governance in

society was the function of local courts. Local courts were places where state

institutions and civil society met each other. The local courts were originally

designed by the central—or in some states regional—governments to implement

state administration and to ensure social stability.!) Regarding this social

stability, local courts were concerned with punishing criminals whose offences

were perceived as harmful to “public order” and delivering justice in civilian

disputes brought before them. For the civil side, the local courts were the final

recourse for dispute resolution, though people would have generally distrusted

the courts, believing they existed to exert a suppressive power and, in some

cases, extract economic resources from them.?)

1)

2)

For a broader discussion on, and literature review of, state-society relations, see Jefferey M. Sellers,
“State-Society Relations”, in ed., Mark Bevir, The SAGE Handbook of Governance (Los Angeles;
London; New Delhi; Singapore; Washington: SAGA, 2011), Chapter 9, pp. 124—41.

Mark A. Allee, Law and Local Society in Late Imperial China: Northern Taiwan in the Nineteenth
Century (Stanford, California: Stanford University Press, 1994), p. 2. The distrust of local courts by
litigants seems also to be common in present-day European societies. See Marina Kurkchiyan,
“Comparing Legal Cultures: Three Models of Court for Small Civil Cases”, Journal of Comparative
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Notwithstanding the partial mismatch between state intentions and societal
reactions concerning the local courts, the design of the framework of
state-court-society reflects a state’s political and ideological attitudes toward
society. Moreover, the structure and function of local courts again demonstrates
the degree to which the state intends to deliver justice within a society. The
question of how far state institutions systematically reach into social affairs helps
us understand the state in terms of the implementation of social justice. This
issue is not only a modern concern that is applicable to current complex
state-society relations, but it can also be applied to early modern states. To
understand well the roles of local courts, it is essential to grasp what kinds of
cases were dealt with before them.

This study looks at local court practices in early modern Mongolia, Japan,
and China. It has become common knowledge, as we shall discuss later, that
there was a kind of division between what we now call “civil cases” and
“criminal cases” in these early modern Asian societies. Cases from both
categories, however, were in practice initiated—and concluded, if possible—
before a local court, and judgements on criminal cases could be reviewed by
the relevant upper courts. Moreover, the handling of criminal and civil cases
in local courts shared widely similar procedures. Nonetheless, it was common
practice in these countries for civil cases to be dealt with in local courts. This
means that civil cases are more important for us to assess state-society relations
than criminal cases, which more evidently reflected the way the state
functioned rather than its relationship with society.

This paper thus limits its scope to civil cases. As a first step to comparing

civil case practices in early modern Asia, this study focuses on the cultures of

Law 169, 5:2 (2010). Moreover, the distrust of national institutional and political authority in economically
developed nations, according to Hugh Heclo, is growing. On this point, see Hugh Heclo, On Thinking
Institutionally (Oxford; New York: Oxford University Press, 2008), pp. 11—43.
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civil case settlements in local courts in early modem Mongolia, Japan, and
China. Fortunately, some case records of the local courts of these countries still
remain, enabling us to dig into the court cultures under which the records were
made. Although these early modern case records cannot inform us about all
aspects of the legal culture of any single court at the time, they provide most
significant information on local court practices, including who settled a case and
in what way, how case records were made, and so forth. Since each country
mentioned above has retained several collections from different local courts, it
is impossible to discuss all of them in this paper. Rather, this paper focuses
chiefly on one collection from each country in which the author conducted
extensive research.3)

This paper takes a legal-cultural perspective rather than a strict legal or
socio-legal approach. In its most general sense, as David Nelken puts it, the
concept of a legal culture is “one way of describing relatively stable pattern of
legally oriented social behavior and attitudes”.#) Although the idea of a legal
culture has been criticized by many scholars as being about everything and
nothing, as Marina Kurkchiyan points out, it can be used as an overarching
concept to explore the complexities that exist between law and society.>) This
paper traces the legal culture of civil case settlements in local courts in the three
countries using three different models based on their salient feature: the
“utilitarian justice” model (Mongolia), the “well-organized justice” model (Japan),
and the “bureaucratic management” model (China). It argues that these different

models of court culture can be attributed to the respective state apparatus of each

3) The selection of three states as the subject of this paper was partly determined by the fact that the
author is able to read the primary sources from these countries. The cases of Korean, Manchu, and
Tibet are also the academic concern of the author, but they will be discussed on another occasion.

4) David Nelken, “Using the Concept of Legal Culture”, Australian Journal of Legal Philosophy 29
(2004), p. 1.

5) Marina Kurkchiyan, “Comparing Legal Cultures: Three Models of Court for Small Civil Cases”,
Journal of Comparative Law 169, 5:2 (2010), p. 169.
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country.

The local court cultures of these early modern Asian countries are comparable
because they share common dimensions. Aside from the aforementioned common
grounds regarding local court practices, these three states also shared similar
features such as that judges were regular administrators, unlike their Western
counterparts who usually came from the legal profession. However, at the same
time, these Asian states showed differences regarding their local court systems,
including the origin of the judge, detailed judicial procedures, the documentation
of settled cases, and the surrounding sociohistorical environment, which are the
main subjects of this paper. It is the author’s hope that this paper will contribute
to a comparative understanding of local court cultures and legal practices in early
modern Asia. In the following, the author will first describe the three models

mentioned above, and then discuss them from a comparative perspective.

II. The “Utilitarian Justice” Model: The Case of Qing
Mongolia

During the seventeenth and eighteenth centuries, all Mongolian kingdoms and
principalities were put under the rule of two empires: Manchu-Qing and Tsarist
Russia. The Qing dynasty, which succeeded in ruling the majority of Mongolia,
governed the Mongols using a ‘“banner-league”(qosiyu-ciyulyan) organization.
This system—especially the banner institution—was a military-administrative
system, with its origins in the Manchu institution, but it was built largely on
the basis of the Mongolian indigenous political structure. The banner
organization, which varied largely in area and population, was the basic state
administrative organ which formed a league together with other banners. The

banner government office was called “Seal Place [or Office]” (tamaya-yin
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yajar [yamun]) and played the role of banner court. Some existed not in a
moveable tents (i.e., the ger) but in stable buildings.®)

Typically, a banner was governed by a banner chief, who was a hereditary
nobleman native to the banner.”) While the banner chief was the supreme ruler
in his banner, he was in charge of implementing imperial duties such as
providing the Qing government with corvée from his banner and reporting
serious cases that had occurred in his banner to the respective upper
institutions. In return, the Qing government granted the banner chief imperial
peerage with a salary and guaranteed his local lordship over the banner. To
govern the vast and densely populated countryside in the banner, the banner
chief appointed officials as his representatives, most of whom were located in
local areas, while dozens would have worked at the central government office
of the banner.®) Like the daimyo in Tokugawa Japan, but unlike local
magistrates in Qing China mentioned later, the banner chiefs in Qing Mongolia
(1635—1911) bore “feudalistic” characteristics.

In some banner government offices in Qing Mongolia, judicial records
included—but were not often separated into—criminal (“serious cases” [kiindii

kereg]) and civil cases (“minor cases” [kongen kereg]).”) The judicial records

6) According to archival sources, it seems that the infrastructural condition of a banner office influenced
the banner’s production of public documents. Put simply, those banners who had immovable office
buildings tended to produce and preserve more documents than banner offices that existed in gers.

7) There were two exceptional banners: banners governed by officials dispatched by the Qing court in
Beijing; and the lama banners, each of which was ruled by a reincarnated lama. For a general
introduction to the banner-league system in English, see Sechin Jagchid and Paul Hyer, Mongolia’s
Culture and Society (Boulder: Westview Press, 1979), pp. 318—35; and Christopher P. Atwood,
Encyclopedia of Mongolia and the Mongol Empire (New York: Facts On File, 2004), pp. 30—32.

8) On the peerage of banner chiefs and the banner bureaucratic system, see Sechin Jagchid and Paul
Hyer, Mongolia’s Culture and Society (Boulder: Westview Press, 1979), pp. 320—25. For a detailed
case study, see Khohchahar Erdenchuluu, “Shindai Mongoru no Arasha ki ni okeru saiban”,
Hogakuronso, 170.1 (Oct. 2011), pp. 115-19; 170.2 (Nov. 2011), pp. 137—54.

9) The Mongolian terms used for “serious cases” and “minor cases” were not always “kiindii kereg” and
“kngen kereg” respectively. In Qing Mongolia, “serious cases™ were also referred to as “amin qulayai-yin
kiindii kereg” (“serious cases of homicide and theft”) and “minor cases” as “baya saya kereg”(“small

cases”).
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served to document handled cases as unchangeable decisions that bore the
authority of a final judgement (like res judicata), and would have been referred
to when similar cases cropped up later.!0) For this purpose, judicial records
were typically made in a compressed form, including only useful information,
such as the date, facts or testimonies, the judgement, and, in some banners,
names of the court officials who heard the case. In other words, the original
legal documents involving a case, such as petitions and draft judgements, were
not kept as evidence. This way of documenting a case reflects the highly
authoritative nature of the decision made at the banner government office.
An example of a civil case record can be found from the Alasha Banner
judicial documents, one of the biggest collections of the same kind from Qing
Mongolia. This case was about a dispute over pastureland that occurred
between the nomads and was settled at the Alasha Banner government office,
under the instruction of the banner chief, in 1805. The whole document reads
as follows (The underlines in the translation below were added by the author.

For images of the record, see Figure 1):

One case: FEighteen people—including Dasi, a runner at the rank of Ten

Households, [altu, a head of Ten Households, soldiers Lhajab, Cempil, Qongyoi, and

Mendii—who were all living in the areas of Western Damba and Sirayool, and who

belonged to a corps commanded by the captain Lhahavan, came to the banner

government office together and complained that Bandi, with a rank of vice-captain,

was digeing a well north of a ridge called Del’ulaan, on which their pastoral ground

was located. If he was successful and found water from the well and herded his

livestock in the surroundings, they would lose their pastoral ground, which was

important for their livestock, and would suffer losses. This case was dealt with under

10) Khohchahar Erdenchuluu, “Arasha ki saiban kiroku bunsho to sono shoshiki”, Nairiku Ajia shi kenkyit
25 (2010), pp. 80—8l.
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an _instruction of the banner chief in the following way: if water was found in the

well Bandi was digging, all people living in Damba and Sirayool area would be

allowed to use the well; from then on, no one must make a dispute by digging a

well within the area around Bandi’s well, especially south and north of the well.

The west part extended to the north side of Gederen: the east part was along the

edge of desert and through the north of Qamayultu. This instruction is a permanent

law, and was written down on a piece of paper with a public seal and was handed

over to Dasi, a runner at the rank of Ten Households, ['altu, a head of Ten

As shown by the different style underlines, this civil case record is
composed of three major parts: the content of complaints, the judgement, and
the list of banner government officials.!?) These are considered to be the main
parts of a typical case record. It is evident from this case that the records were
made to document settled cases as unchangeable authoritative decisions. The
nature of these records is reflected in the phrase: “This instruction is a

permanent law”. There was a practical intention to this, as it could be referred

11) Archival manuscript, No.101-4-38, pp. 17-19, the Alasha Left Banner Archives, Inner Mongolia
Autonomous Region, the People’s Republic of China. In the translation, the format of the original
writing has not been maintained and the public seal and identification marks of the officials who
judged the case have been omitted. For an analysis of this case, see Khohchahar Erdenchuluu, “Land
Tenure in Pre-modern Mongolia: An Approach Based on New Sources from the Qing Era”, in Y7/
YJIC BA MOHIOJIUYY/] CNEAS Report (Sendai: Meirinsha, 2014), pp. 271—72.

12) For more detail on the structure of the Alasha Banner judicial documents, see Khohchahar
Erdenchuluu, “Arasha ki saiban kiroku bunsho to sono shoshiki”, Nairiku Ajia shi kenkyii 25 (2010),
pp- 84—87.
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to in the future when dealing with similar cases, since the decision became a

“permanent law”.

Figure 1: Pages 17 (left) and 18 (right) of archival manuscript, No. 101-4-38, pp. 17-19,
the Alasha Left Banner Archives.!3)

This case also informs us of the way in which a civil case was adjudicated
in the Alasha Banner government office. That is, the cases brought before the
banner government office were first heard by government officials in
conference. After the hearing, these officials made a draft of their preliminary
judgement and submitted it to the banner chief, who was generally absent at
the hearing but giving orders on preliminary decisions from his palace. The
final judgement was pronounced by the banner government officials who heard
the case after the banner chief had given them an order either approving or
correcting the draft judgement. At the end of the case record, those who joined
the trial put their identification mark under their name within the list of
officials. A public seal was affixed at the end of the judgement, usually on

the word “judged” (sidkebe) or “concluded” (dayusqaba).

13) The files of Alasha Banner judicial documents are generally about 26.5-29 cm in width and 24.5-27
cm in height. The exact size of the documents shown in the photos needs to be checked.
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The procedure of civil case settlements in the Alasha Banner government
office described above needs further evaluation. First, as described, the hearing
of the case and drafting of the preliminary judgement were made by the
officials in conference. On the one hand, this joint trial system served to
achieve the stability of law and the impartiality of justice, and created a sense
of predictability in law for the public. On the other hand, it functioned to
prevent and reduce any arbitrariness by the banner chief who had made the
final judgement on the case. Second, the practice of placing identification
marks at the end of a judgement in a case record had a practical aim: the
judging officials could be asked to provide more information on the case they
had settled when the court faced a similar case in the future. It also meant
that the officials who joined the trial were not responsible—at least in theory—
for the final decision, which was a matter for the banner chief.

There are other civil case records remaining from Qing Mongolia, examples
of which are the civil case records of the Hangin Banner.!4) These civil cases
were independently recorded from the criminal cases. For instance, civil case
records from this banner contain cases involving engagement, divorce, and
adoption, etc.!5) Among these, divorce records made up the majority of the
cases. The divorces recorded includes cases settled both in the banner office
and in the countryside by local officials or others, as well as divorce by
agreement. This fact suggests that civil cases could be brought before either
the banner office or the local officials residing in the countryside. This system
provided the litigants with flexibility in choosing a court for their case (they
usually decided where to submit their litigation in consideration of the distance

required to travel), while encouraging people to handle their civil disputes in

14) The Hangin Banner, as well as the Alasha Banner, were located in the southwestern part of what
is today Inner Mongolia Autonomous Region in the People’s Republic of China.

15) Archival manuscript, No. 57-1-75, Ordos City Archives, Inner Mongolia Autonomous Region, the
People’s Republic of China.
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a less costly and cumbersome way. The intention behind this system was
practical and was reflected in the saying “cases from the countryside are settled

in the countryside” (kegere-yin kereg-yi kegere ni).

. The “Well-Organized Justice” Model: The Case of
Tokugawa Japan

Tokugawa Japan (1603—1868) was organized into two types of regional
administrative systems under the control of the bakufir central government: the
tenryé (K%8), territories that were under the direct control of the bakufir; and
the han (%), autonomous domains that were under the indirect control of the
bakufu, but were ruled by daimyo. The domains, which occupied three-quarters
of the country, enjoyed greater autonomy in their administration and finance,
except for some restraints from the bakufi.!®) The domains had the authority
to promulgate their own laws, but the content of their laws were largely
influenced by the relationship with the bakufu. That is, the laws of the domains
that had closer relations with the bakufu tended to be drafted in the line of
central government law, and the more distant relation the domain had with the
central government, the more independence they had when drafting laws.17)

In Tokugawa Japan, civil cases were classified as deiri suji (HAf),
differing from criminal cases, which were referred to as ginmi suji (Y50 #5).19)

According to archival sources, it seems that in some regions these two types

16) RH.P. Mason and J.G. Caiger, 4 History of Japan, Revised Edition (Tokyo; Rutland, Vermont;
Singapore: Tuttle Publishing, 1997), p. 198.

17) Murakami Kazuhiro and Nishimura Yasuhiro, eds., Shiryé de yomu Nihon hoshi (Kyoto: Horitsu
Bunkasha, 2013), p. 51.

18) For a compact introduction to the ginmi suji and deiri suji systems of the bakufi, see Asako Hiroshi
et al., eds., Nihon hosei shi (Tokyo: Seirin Shoin, 2013), pp. 228—40.
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of cases were recorded and preserved separately.!®) Both types of the local case
records in question were made at the office of a local magistrate. The local
magistrates, typically called bugyo (Z517), were in fact administrative officials
and delivering justice was only one part of their duties.29) While the
magistrates who were responsible for the territories directly governed by the
bakufu were appointed by the central government, those who worked within the
domains—typically called kori bugyo (2517 )—were appointed by the daimyo.

One of the civil case collections remaining from Tokugawa Japan is the kori
magistrate documents from the Matsue domain (present-day Shimane
Prefecture). This collection contains 129 individual civil cases handled at the
local court run by the kori magistrate, covering 1750 to 1872. The collection
includes cases involving civil disputes that can be divided into more than ten
categories, such as mountains, boundaries, and so forth (see Table 1). Among
them, cases related to mountains (sanron LLZ%) and boundaries (umiyama-zakai
B, mura-zakai %) number 51, or about 40 percent of the total.
Unsurprisingly, this rate reflects the agricultural and geographical features of
the Matsue domain which faced the Japan Sea. Another notable characteristic
of the collection is that cases settled between the years 1841 and 1867 are
about half of the total. This is seemingly a reflection of the socioeconomic

changes in late Tokugawa Japan.

19) For example, the criminal case records from Nagasaki City of Tokugawa Japan, named Hankaché (32
FHIR), consist of 145 files containing more than 8,000 cases. On the Hankacho, see Morinaga Taneo,
Hankacho: Nagasaki bugyo no kiroku (Tokyo: Iwanami Shoten, 1993). In addition, a typical example
of civil case records are those of the Matsue domain, which will be discussed in this paper.

20) Asako Hiroshi et al., eds., Nihon hosei shi (Tokyo: Seirin Shoin, 2013), p. 224.
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Table 1: The types and numbers of civil cases in the kori magistrate documents
Years

Types ~1750 | 1751~1780 | 1781~1810 | 1811~1840 | 1841~1867 | 1868~1872 Total
Mountains 2 3 10 9 11 2 37
Boundaries 1 1 6 3 3 14
Fishing 2 5 4 11
Business 1 4 2 7
Monetary 3 5 3 11
Real Property 4 3 7
Inheritance 6 1 7
Temple/Shrine 1 3 9 1 14
Shipwreck 9 9
Others 1 1 9 1 12
Total 3 5 17 22 65 17 129

Source: Shimane kenritsu toshokan, Shimane kenritsu toshokan shozs Matsue han kori bugy sho bunsho
chésa mokuroku, (jokan) (Matsue: Shimane Kenritsu Toshokan, 2001), “kaidai” (8258, Bibliography with
Explanatory Notes), p. 10.

Each case in the collection is preserved in a bag, an Edo-era practice from
which the term ikken-bukuro (—1{4%, “a bag with one case”) was derived. The
bags, varying in size, are made of paper and the twisted string tying the
opening side of the bags is also paper. On the front side of the bags, basic
information of the case within it i1s described, and on the back side is
information on the related district and the number of the box in which the bag
is preserved. The author examined the contents of a bag, which contained a
case and was numbered by the archivist as No. 200 and preserved in the
Shimane Prefectural Library (Shimane kenritsu toshokan). A translation of the

words written on the front and back of this bag is as follows (also refer to

Figure 2):

[Front side]: Settled on the first day of the sixth month, 1848. This case is about
a dispute, started in 1839, over the placement of futamata fishing nets. After having

argued for many years, the Kizuki side, to whom the netting was previously allowed,
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and the Hinomisaki side, have now reached an agreement and willingly withdrew
the litigation. Magistrate of Kando and lishi districts, Ichigawa Toraich

[Back side]: Of Kizuki and Hinomisaki, preserved in box no. three.

Although case No. 200 was settled not by an official adjudication, but by
agreement between the parties before a trial, it shows that the front side of
the bag contains the contents of the date when the case was concluded, the
abstract of the case, and the name of the magistrate who dealt with the case.
Each bag or case contains from 10 to over 100 documents, including petitions,
responses from defendants, and drafts of official correspondence. These
documents are packed carefully and divided into different levels of bands. For
example, case No. 200, with 129 documents in total, is divided into two large
bundles; one of them is packed into a smaller bag with writing on two sides,
and the other is only tied up together with a twisted string. Within each of
these two groups of documents, there are many small bundles of documents,
that is, 15 and 12 small bundles each.2l) Each document within the bag was
written in a quite detailed manner. Overall, the documents are carefully

organized and preserved.22)

21) For more details, see Shimane kenritsu toshokan, Shimane kenritsu toshokan shozo Matsue han kori
bugyo sho bunsho chosa mokuroku (jokan) (Matsue: Shimane Kenritsu Toshokan, 2001), pp. 174—79.

22) On the studies of kori magistrate documents, see Andd Masahito, “Matsue han kori bugyd sho ‘minji
sosho bunsho’ no shiryd gaku teki kenkyd”, in eds. Takagi Shunsuke and Watanabe Koichi, Nifion
kinsei shiryo gaku kenkyii: Shiryo kitkanron e no tabidachi (Sapporo: Hokkaido Daigaku Shuppankai,
2000), pp. 111=57; Edo jidai no gyojo arasoi: Matsue han kori bugyo sho, bunsho kara (Kyoto: Rinsen
Shoten, 1999); and Hashimoto Seiichi, “Meiji shoki no chosho jimu: Matsue han kori bunsho o tegakari
ni”, Hoseishi Kenkyu 61 (2011), pp. 1750. See also Ningen bunka kenkytli kikd kokubungaku kenkyt
shiryokan, ed., Kinsei no saiban kiroku, shiryd sosho 9 (Tokyo: Meicho Shuppan, 2007), pp. 20—37,
313-415s.
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Figure 2: The images of the front and back sides of the bag, in which case No. 200
is contained, from the kori magistrate documents (34x22 c¢m).23)

The judicial system of the Matsue domain was strictly organized. The
administrative hierarchy of this domain was as follows: the lord (ryoshu 8F)
at the top, followed by the council committee (shiokisho X EFT), its assistant
committee (soeyakusho ¥R1%XFT), the executive office (goyasho 1HAFT), the
district magistrate (kori bugyo), the district family (kori ke #PZK), and the
village head (shoya FEZX). It seems that a petition that was submitted to the
kori (or district) magistrate passed before the village head first and the district
family second, before reaching the litigation court. Some civil cases were
judged by a magistrate after receiving an order from the council committee.
The kori magistrate documents from the Matsue domain show that this
hierarchal administration was strictly followed in practice and almost all official

communications between the different offices were documented.24)

23) Front side: 3 KTHEERANAZAESE /BRRTZF L/ FRILHGR 2 ZRiES / 2 £ (T BMEES
R/ EMEEEQLEmEAT IR L /BT RRHERG| & /W /e / @S < BT /WIS,
Back side: ¥4 / AR / =HBMEA.

24) On law and justice under the direct rule of bakufir, see Ohira Yiichi, Kinsei Nihon no soshd to ho
(Tokyo: Sobunsha, 2013).
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Civil complaints reported to the magistrate were required in writing. In other
words, oral complaints were typically not considered to be acceptable. Direct
appeal to the upper institution was legally not allowed. It seems that public
authorities usually did not actively intervene in civil disputes which were
considered to have been personal matters. Nonetheless, once a civil dispute was
appealed to and settled by the domain authority, the case was legally ended
and repetition was not permitted. As mentioned, a civil petition should have
gone through the village head and the district family before reaching a
magistrate. This rule demonstrates on the one hand the seriousness of the civil
litigation process, and indicates on the other hand the fact that many civil

disputes were settled at the level of village head or district family.

IV. The “Bureaucratic Management” Model: The Case of
Qing China

In ruling China, the Qing government adopted Ming institutions such as the
Grand Secretaries, the Six Boards, the Imperial (or Civil Service) Examination,
and the legal code, etc.25) Justice was administered by the various levels of
bureaucracy in Qing China (1644—1911). At the central government of the
dynasty were the Three Judicial Offices (sanfasi ={£7]) reviewing the cases
reported from the Board of Punishment and under the authority of the emperor.
At the provincial level, the Surveillance Commissioner (anchashi $#%%2§), who
was responsible for judicial and investigative matters, worked under the direct

control of the Provincial Governor (xunfu &) or Governor-General (zongdu

25) The Qing government was not a complete replica of the Ming government, for it had its own unique
institutions such as the Eight Banners, the Court of Colonial Dependencies (Lifanyuan), the Imperial
Household Department (naiwufit), and the Grand Council (junjichu).
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#E). The typical district organization in the country was the county (xian &),
which was headed by a magistrate who was in charge of, among other things,
hearing most cases that came to trial.26)

The district magistrate was the representative of the emperor, but had to pass
the imperial examination before being appointed to the post. A magistrate was
not allowed by law to hold office in his native province, and had to follow
the rule of periodical transfer. The officials were attached to their official
career, driven by personal ambition and loyalty to kin. Thus, as Sybille van
der Sprenkel points out, they usually did not think about service to the wider
public. They were “doing what could be justified in terms of rules and
instructions, or evading them to the extent they could ‘get away with it’;
maintaining or restoring an appearance of order; reporting to superiors what the
latter would like to hear”.27) Magistrates were in charge of dealing with cases
and would be punished if they neglected their duties. As such, the magistrate
was quite bureaucratic in nature and this made the local administration of
justice “bureaucratic management”.

The equivalent to civil cases in Qing China were “minor matters” (xishi
%), conventionally meaning marriage and real property cases, etc (fuhun tiantu
F15M+). In contrast, criminal cases were typically referred to as “serious

matters” (zhong’an EZ), which usually indicated cases such as homicide,

26) New intermediary local units such as department (ziou ) and subprefecture (fing /T) were added
in addition to the county. Between the regional and local levels, there were prefectures (fir Jif), as
well as zhili zhou (E3RM) and zhili ting (E&E/T) which were directly attached to the provincial
government. For a brief introduction to judicial institutions in Qing China, see Shiga Shiizo, Shindai
Chiigoku no ho to saiban (Tokyo: Sobunsha, 1984), pp. 11722, and Endym Wilkinson, Chinese
History: A New Manual, Fourth Edition (Cambridge, Mass.: Harvard University Asia Center for the
Harvard-Yenching Institute, 2015), pp. 253—68. For more detailed studies on legal institutions in Qing
China, refer to Sybille van der Sprenkel, Legal Institutions in Manchu China: A Sociological Analysis
(New York: Humanities Press INC, 1962).

27) Sybille van der Sprenkel, Legal Institutions in Manchu China: A Sociological Analysis (New York:
Humanities Press INC, 1962), pp. 54—55.
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robbery, and theft (mingdao #7%3). Roughly speaking, cases belonging to the
civil category were matters for the district office (i.e., the yamen f&F9), while
cases belonging to the criminal type might have been reviewed by upper
institutions, right up until the emperor.28) According to David C. Buxbaum, the
civil case terms meaning marriage and real property etc., seem to him to refer
to specific sections in the legal code, such as /ulii (F4#, Houschold Statutes)
or hunyin (#&1H, Marriage).29)

In district offices, which are said to have numbered around 1,500 in total,
case records were produced intensively, and a few of them still remain today.30)
An example of a collection of district-level case records from Qing China is
the Danxin documents of northern Taiwan, covering 1776 to 1895.3D) This is

a well-studied cache of local cases, with the images now available online.32)

28) This division was also marked by the application of the “five punishments” (wuxing ZJ), that is,
cases applicable to the punishments of beating by light stick or cane (chi &), or by heavy stick or
rod (zhang #t) were decided by the magistrate, while others cases responding to the punishment of
penal servitude for a fixed term (fu 1), life exile (Ziu ), and death (si 3F) were required to be
reviewed by respective upper institutions. See Endym Wilkinson, Chinese History: A New Manual,
Fourth Edition (Cambridge, Mass.: Harvard University Asia Center for the Harvard-Yenching
Institutes, 2015), pp. 311—12.

29) David C. Buxbaum, “Some Aspects of Civil Procedure and Practice at the Trial Level in Tanshui
and Hsinchu from 1789 to 18957, The Journal of Asian Studies 30.2 (Feb., 1971), p. 262.

30) The paucity of district-level judicial records from Qing China is said to have been caused by fires
set sometimes during the Taiping Rebellion and through to the Cultural Revolution. See Matthew H.
Sommer, Sex, Law, and Society in Late Imperial China (Stanford, California: Stanford University
Press, 2000), p. 17.

31) The Ba County documents and Nanbu County documents from Sichuan Province are said to have been
larger in number than the Danxin documents. Matthew H. Sommer has conducted intensive research
on the sections relating to sex and wife-selling. See Matthew H. Sommer, Polyandry and Wife-Selling
in Qing Dynasty China: Survival Strategies and Judicial Interventions (Oakland, California: University
of California, 2015), and Sex, Law, and Society in Late Imperial China (Stanford, California: Stanford
University Press, 2000).

32) For studies on the Danxin documents see, for example, Mark A. Allee, Law and Local Society in
Late Imperial China: Northern Taiwan in the Nineteenth Century (Stanford, California: Stanford
University Press, 1994) and David C. Buxbaum, “Some Aspects of Civil Procedure and Practice at
the Trial Level in Tanshui and Hsinchu from 1789 to 1895, The Jouwrnal of Asian Studies 30.2 (Feb.
1971), pp. 255—79. For images of the Danxin documents, see National Taiwan University Library,
at: http://dtrap.lib.ntu.edu.tw/DTRAP/index.htm
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It contains 1,161 cases in total and 574 (49.4 percent) were classified as
administrative. Of the remaining 587 civil and criminal cases, 37.8 percent
were civil complaints and 62.2 criminal.33) According to Mark A. Allee, some
cases contain more than 100 documents and there is one case, which he
examined, that has more than 200.34 Judicial case files are said to have been
preserved chiefly for periodic reviews by upper bureaucratic institutions.

These local case records demonstrate that the litigation process at local
courts was quite formal. First, a petition written in an official format was
required. Second, the petition could be submitted to the court only on certain
days of a month, except for the period between April and July in the lunar
calendar, in which all petitions were prohibited aside from certain immediate
cases. Third, the process from receiving a petition to concluding a case
underwent a course of formal procedures. And finally, a document-checking
technique was set to prevent changes to documents by runners or scribes of
the court.35) All these characteristics of civil case-settling procedures reflected
a formalism that provided the magistrates with a systematic—as well as safer—
way of administering justice.

However, the workload may have been cumbersome for a magistrate if all
civil cases had gone through these formalistic procedures. Terada Hiroaki
examined a civil case file (No. 22615) from the Danxin collection.36) This case
was about a dispute over an inheritance among family members, submitted in

1893. Although the case concluded with an agreement between the two parties,

33) Mark A. Allee, Law and Local Society in Late Imperial China: Northern Taiwan in the Nineteenth
Century (Stanford, California: Stanford University Press, 1994), p. 10.

34) Ibid, p. 13.

35) For a detailed introduction to the types and characteristics of the Danxin documents, see Shiga Shiizo,
“Tanshin tdoan no shoho teki chishiki: Soshd anken ni arawareru bunsho no ruikei”, in 70yo ho shi
no tankyi: Shimada Masao hakushi shoju kinen ronshii (Tokyo: Kytuko Shoin, 1987), pp. 253—86.

36) See Terada Hiroaki, “Chiigoku shindai minji soshd to ‘hd no kochiku’: "Tanshin toan" no ichi jirei
0 sozai ni shite”, in ed., Nihon ho shakai gakkai, H6 no kochiku [Ho shakai gaku, 58] (Tokyo:
Yihikaku, 2003), pp. 56-78.
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it took one and a half years after being brought to court. The case file contains
41 documents of seven kinds, including petitions.37) As figure 3 shows, the
petition was written on official paper with a fixed format, and there are several

imprints of different seals that may demonstrate the checking process.
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Figure 3: The main part of the first petition by the plaintiff, case No. 22615, Danxin collection (the size
of the whole document is: 30.3x76.3 cm).38)

The crucial motivation for a magistrate, as mentioned, was fulfilling his
given duty in as safe a way as possible. For this reason, it was probably the
case that the magistrates would not have actively been involved in civil case
adjudication. It seems that many civil cases brought before the local courts
were settled through mediation by the magistrate, without issuing a judgement.
This practice reflects the prevailing notion that civil disputes were “ideally to

be resolved through mediation and compromise without recourse of the court”.39)

37) For more details, see Ibid, pp. 57—58. For the images of all documents in the case, see http://www.darc.
ntu.edu.tw/simple-search?query=22615&forwardTo=/newdarc/darc-result.jsp&doTree View=true&start=null

38) Source: http:/www.darc.ntu.edu.twhandle/1918/1084822doTree View=true&dorward To=newdarc/darc-item-window.
jsp&query=22615
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This can also explain why civil case records are smaller in number than
criminal ones, a fact that is seen in the Danxin documents. It should be noted
that even among the civil case files, more than a few of them are incomplete.
The reason is most likely that the majority of such cases were dropped by the
litigation parties who had reached an agreement on their cases before a

judgement was issued.

V. The Legal Cultures and Practices of Civil Case
Settlements

The division between civil and criminal cases—whether conventionally or
institutionally—in the three countries reflects the different attitudes of the state
judiciary toward civil disputes and crimes. The civil cases were regarded as
personal matters, so the states preferred to settle them locally. In contrast, the
criminal cases—specifically the serious crimes—were perceived as public
affairs, so many state institutions tended to be involved in punishing the
criminals. The civil cases reflected everyday life more so than the criminal
cases. The three countries show a similarity regarding the practice of civil case
settlements, that is, the number of civil case records from the local courts was
smaller than that of criminal cases. This suggests that civil cases were
encouraged to settle by not resorting to local courts.

However, this did not mean that the local courts left those civil cases
without any institutional arrangement for civil society. The local courts
discussed in this paper demonstrate that they often resorted to their local agents

to settle civil cases in the countryside. In Qing Mongolia, officials who resided

39) Mark A. Allee, Law and Local Society in Late Imperial China: Northern Taiwan in the Nineteenth
Century (Stanford, California: Stanford University Press, 1994), p. 11.
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in the countryside as the agents of banner chiefs settled civil cases by either
adjudication or mediation. Many civil cases in Tokugawa Japan are assumed
to have been settled by mediation by the village head or the district family.40)
Similarly, local magistrates in Qing China often required the local gentry to
resolve civil disputes in the villages. However, unlike the agents in the
countryside in banners in Qing Mongolia, the local gentry in Qing China were
not official agents of the district magistrate. In Tokugawa Japan, due to being
agents of both the daimyo and village, the district family and village head
appeared to reside in the middle ground between the Mongolian and Chinese
cases.

This institutional difference in the local approaches to civil case settlements
corresponds to the different state structures in the three countries. Qing
Mongolia and Tokugawa Japan adopted a “feudalistic” system under which the
banner chiefs and daimyo were allowed to govern their native region. The
landed, hereditary nature of these lords resulted in more social involvement, as
they placed their agents at the bottom of society. In contrast, Qing China
employed a bureaucratic form of governance that had less active involvement
with local society. With its feudalistic government style, 1 assume that
Mongolia’s mobile lifestyle facilitated a flexible, utilitarian approach to the
administration, including civil case settlements. In contrast, the sedentary, closed
environment of Tokugawa Japan might have been one of the conditions for
well-organized governance, though Japan’s uniqueness and strictness in social
governance cannot be explained in terms of only environmental conditions. As
the agricultural Chinese case demonstrates, how strictly a society was governed
by a state largely depended on the nature of the state agents and their relations

with local society.

40) On dispute resolution in local society in Tokugawa Japan, see Herman Ooms, Tokugawa Village
Practice: Class, Status, Power, Law (Berkeley and Los Angeles: University of California Press, 1996).
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As the structure and contents of the case records indicated, in Qing
Mongolia it was uncommon to spend a long time with many official documents
to solve a civil case, as, for example, nine years with 129 documents for a
case in Tokugawa Japan and one and a half years with 41 documents in Qing
China, as discussed above. The banner court gathered all those who were
involved in the dispute to make an authoritative investigation once a civil case
litigation was received. There was no need to ask a defendant(s) to submit a
formal response with documents to the original petition of the plaintiff, as
practiced in Tokugawa Japan. Nor was it necessary to submit a new petition
for the same case by the same plaintiff, as was widely practiced in Qing China.
The fact-checking was authoritatively conducted by the banner court. In this
regard, it is possible to say that the Mongolian court was highly efficient in
settling civil cases.

Regardless of whether direct or indirect, the local courts in the three
countries represented state power in society. Nonetheless, it is assumed that the
courts in the three countries were perceived by the public differently. For
litigants, going to a local court seems to have meant finding a clear line
between right and wrong by the judges in Qing Mongolia and Tokugawa Japan.
Generally speaking, the eventual decision on a civil case by the banner chief
or daimyo was the law. Law was something that was given by the lords. By
contrast, making a decision over a civil case was largely a compromising
process between right and wrong in Qing China, and nothing was clear-cut in
right and wrong in a civil case. Where to draw the line between right and
wrong depended largely on the interpretation of all elements involving a case,
such as the surrounding situation, social relations, common sense, and so on.
For a litigant in Qing China, going to court often meant finding a reasonable
answer, rather than a certain law or judgement, in his dispute.4!)

The case records from the three countries represent the bulk of local court
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legal documents that emerged in the eighteenth to nineteenth centuries in
northeast Asia, a fact that demonstrates the development of state governance
in society. A comparison of the local court practices of civil case settlements
in early modern Japan and China suggests that the court cultures were quite
different, except for the use of Chinese characters in legal documents. The
influence of Chinese legal culture gradually increased in early modern
Mongolia when it was ruled by the Qing dynasty, in regard to the style of
legal documents, the nature of the hearings, and so forth. To better understand
the legal cultures of civil case settlements in a broader northeast Asian sphere,
it is essential to look at the cases of early modern Korea and Manchu, in

addition to the three countries examined in this paper.
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<Abstract>

Comparing Legal Cultures:

Civil Case Settlements in Local Courts in Early Modern
Mongolia, Japan, and China

Chuluu, Khohchahar E.*

Local courts in early modern countries were important state organs that
played a critical role in governing society. The design of the framework of
state-court-society reflects a state’s political and ideological attitudes toward
society. Moreover, the structure and function of local courts demonstrates the
degree to which the state intends to deliver justice within a society. The
question of how far state institutions systematically reach into social affairs
helps us understand the state in terms of the implementation of social justice.
As a first step to exploring and comparing local court practices in early modern
Asia, this study focuses on the cultures of civil case settlements in local courts
in early modern Mongolia, Japan, and China. There was a division between
what we now call “civil cases” and “criminal cases” in these societies. Civil
cases are more important than criminal cases for us when assessing
state-society relations, as they more evidently reflected the interaction between
state institutions and the local society.

Based on case records from early modern local courts, this paper traces

*  Associate Professor, Interfaculty Initiative in Information Studies/ Institute for Advanced Studies on

Asia, University of Tokyo.
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the legal culture of civil case settlements in local courts in the three countries
using three different models based upon their respective salient feature: the
“utilitarian justice” model (Mongolia), the “well-organized” model (Japan), and
the “bureaucratic management” model (China). A close comparison shows that
the three countries exhibited similarities regarding the practice of civil case
settlements, that is, the number of civil case records from the local courts
was smaller than that of criminal cases. This suggests that civil cases were
encouraged to settle by not resorting to local courts. However, this did not
mean that local courts left civil cases without any institutional arrangement
for civil society. The local courts discussed in this paper demonstrate that they
often resorted to their local agents to settle civil cases in the countryside,
although in different ways. The author argues that these different models of

court culture can be attributed to the respective state apparatus of each country.

[Key Words] Legal Culture, Civil Case, Local Court, Early Modern Period,
Northeast Asia
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