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<Abstract>

A Study on the ‘Bunban(774F)’ Judgments in Civil
Litigations during the pre-colonial Korean
Empire(Dachanjeguk) Period :

What is the Li(3#) in Traditional Litigations?

Kang, Seokjeong*

This paper reviews judgments of civil cases in the Hanseong * Hanseongbu
court(lower court) and the Godeung * Pyeongliwon court(higher court) between
April 1895 and July 1908 and primarily studies the ‘Bunban(4)4) judgments
of civil litigations in the ‘The Korean Empire(Dachanjeguk)’ period.

Traditional civil trial and judgments have been called decisions by the
‘customary law and Li(F)’, ‘Qing - Li(}5¥E)’ and ‘didactic conciliation’. But
it has not been clarified exactly what is the substance or details of ‘Li’ and
‘Oing - Li’. Therefore this paper intended to reveal the substance and
principles of ‘Li’ by examining ‘Bumnban’ judgments.

A Bunban judgment is a court decision which divides legal gain(benefit)
or loss(damage) in half. Bunban judgments can be categorized into several
types based on the grounds, motives of dividing in half. These are (&) the
responsibility of both parties or neither type (i.e. ‘both parties are equally
negligent’ or ‘neither is negligent’), (b) purchase in good faith type, (C)

responsibility of third party type, (d) agreement type (i.e. ‘contract in half’

*  Attorney, Ph.D Candidate in law, Pusan National University of Law
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or ‘compromise or settlement in half in court’), (€) multiple debtors (decision
based on custom and practice) type, and (f) difficulty in estimating the amount
of damage or expense type.

Once Bunban judgments are analyzed and categorized as above, several
principles of ‘Li(3#)’ can be found as mentioned below: “finding provider of
cause in legal dispute”, “judgement of liability”, “stability of transactions”,
“confirmation of facts through evidence”, “equal distribution of legal risk, etc.

This conclusion leads us to the understanding of the substance of ‘Li’, legal
reasoning and principles of law in traditional Civil trial and judgments. And

ultimately we can access to clue of legal justice and equity in traditional

society.

[Key Words] Bunban, in half, Li, Qing, Qing * Li, traditional law, civil

litigation, the Korean Empire
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