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{Abstract)

Transformation of Women’s Rights from
Recognition of Wife’s Legal Ability to Wife Rape

Ha, Min Kyung*

Constraints on the legal rights of a female spouse were a remnant of
Japanese occupation of Korea. After Japan lost the Second World War, leading
to Korea’s liberation and the spread of democracy, such constraints were
progressively abandoned, culminating the Supreme Court’s recognition of the
legal ability of a female spouse. Despite people who criticized the decision
at the time by arguing that improvements in women’s legal status would harm
an amicable home atmosphere, it was subsequently reflected in the enactment
of the Civil Act, now seen as the most significant development in the history
of Civil Act enactment.

Afterwards, with a change in the social meaning of rape not as a violation
of women’s chastity but that of sexual self-determination, the notion that rape
can be committed between legal spouses gained ground. In 2013, the Supreme
Court decided that a married woman does not have a duty to have a forced
sexual relationship, and that a legal wife can be a victim of rape under the
current Criminal Act. In subsequent years, the rate of violence between spouses
has been significantly reduced. But, at the same time, given that elements in

a spousal relationship are unlike any other relationships, the law provides for

*  Researcher at Judicial Policey Research Institute (Ph. D. in Law, Attorney at Law, NY)
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special processes in such cases in order to foster healthy familial relationships.

In this age since the #MeToo movement, the question of whether violence
or threats are necessary requirement to establish rape should be informed by
a close study of the historical impact of precedents and legal enactments
concerning women’s rights.

We now know that recognizing the wife’s legal ability did not harm a
healthy household atmosphere. Moreover, the significant reduction in spousal
violence after the Supreme Court ruling on wife rape, while the law provides
for a special process to handle such cases, show the positive impact of such
changes in the legal definition of sanctioned sexual relationships. Introducing
an obvious sexual consent into a sexual encounter in legal terms would put

the relationship between sexual partners on more sound ground.

[Key Words] woman, human rights, legal ability of wife, spousal rape, wife

rape, rape, consent
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